


“HISTORIA PLACITORUM CORONA. <r 


conftable or vill delivers him to the fheriff or his gaoler, and : ' wi 


ceives him, the conftable and vill are difcharged of the cuftody. 
the fheriff or gaoler is chargeable with the efcape after. Es 
Coron. 328. 3371. 


As touching efcapes without arrefts, they belong not to a title $ 


voluntary efcapes; fed-hac vide infra fupra. 
if A. the theriff of B. hath a felon in gaol, and ace C. is mad 


fheriff, till the prifoner be turned over by indenture to the new heriff, vies 


the cuftody of him remains in 4. and he or his gaoler is - _ 
chargeable for a negligent efcape, and his wer chargeable * [595] 


for a voluntary efcape. 


If the bailiff of a frapebifty, that hath a gaol, hath the cuftody of a 


felon, he is chargeable for. his efeape, and not the theriff or his 
gaoler. 

IIL. Who fhall be faid.a perfon lawfully having the cuftody of a 
felon: ‘this hath been touched in the former feChiony. but now. asl be 
farther profecuted. 


If 4. a meer private man knows B. to have committed a ind 


he may thereupon arreft lim of felony, and he is lawfuily in the cuf-  ~ 


tody of 2: till he be difcharged of him by delivering him to the con- 
ftable or common gaol ; and therefor eif he voluntarily fuffers him to 
efcape out of his cuftody, 4 he were no officer, nor By indicted, it 
is felony 1 in 4. 

So it is, if a felony be in fact committed,eand 4, hath a probe 


caufe to fufpeét B. and accordingly fufpeéts and arreff$ him, B. is 


lawfully in the cuftody of 4. for fulpicion of felony ; and if he volutt- oe 


tarily lets him efcape, it is felony i in A. in event, viz. Saas % 


really guilty ofthe felony. * 

And accordingly if 4 delivers the party fo arrefted to tie conftable’s 
cuftody, he is lawfully in his cuftody, and if he fulfers the efcape vo- 
luntarily, it is felony in eventu. 44 Affim. 12. 

Ifa jultice of peace makes a AZiztimus to the gaoler for felony with 
an unapt conclufion, as till the juflice give order for his delivery, 
‘whereas i it thould be till he de delivered by dite courfe of law, tho this 


| warrant be not formal, yet the felon is lawfully i in his cuftody, and it~ a 
he lets him voluntarily. efcape, it is felony, for he is faliicpnely ales ¢ 


— of the crime with which he is charged. 
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stome, if the Adiscimus be Sencral and contains no A 
the © gaoler is is not bowad to receive him upon fuch a Fs , | 


a 


Sten cal 







Ui mus, : : if he be vite “iteinie crime is i for which he's 
t x him yoluntarily to efcape, it is felony. « 
i perfon.or a-conftable arrefts a man for rat and 


ae ‘and the gaoler i is a to receivé him wen the fitate ( f) of 
4 «th - cap. 10. if the confi: ible or perfon that delivers him, 


vi lly Jets. a felon me out of the ftocks, and go at large, it 
5 by in n the conftable, unlefs it be to bring him to a es or toa 
fat FOr more convenient cuftody. 
IV. What fhall be faid a voluntary efcape of a felon in cx 
& it mutt bea bea voluntary elcape to make felony. 
M be prifoner be refcued, or refcues himfelf againtt the will of him 
bee him in cuftody, this is no voluntary efcape, nor is the 
fe eee & . punifhable for the fame. a ie 
" “Tithe a be fired, and the gaoler lets out the prifoners, there 
‘no ther 1 means to fave their lives, and ufes the beft means he 
oD h by 16.0 ; and irons to keep them fafe, and this without fraud, 
ih fla nies force him to open the prifon doors, and he doth i it to 
; fave his if, it excufeth from felony. 
to And if if be donc by rebels, tho this excufe not the chal theriff 
Bd civil ations, bu he i is liable to an action of debt, or upon the cafe 
’ “for the elcape, becaufe the fheriff hath his remedy over, yevit ex- 
“eufeth, ats from felony, and aio from a fine, ifit be: vis ajer 
















a peace bails iim ont bailable by law. it edeeiith 

~ the ga ler, ‘and i d itis, not felony in the jultice, but a negligent efcape 
| F which he is is fineable at Common law, 25 E. 3. 39. (g), 

a0]-deli by the lature of 1 ef 2 Pe 


ed the ike in iar’ a a thes sal: fheriff, confab 
te ibet ailing a one that is ot by law bailable, itis, 


ge anes ‘ 


toes ie ee £. 3. 82, a So 
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ean, at leaf unlefs owe by, ‘eh to > deliver th he wpe rae ams 
bat it is a_ negligent efcape punithable at common law, “i a 
according to the ftatute of 3 E. 1. eap. 15. by lofs of offices 
fine, and three years imprifonment. 3 

And therefore I think, that ifa juftice of peace bails a perfon, he oe 
confeffeth a felony before him, it is no voluntary efcape, but fineable 
as above, for it is error /tientia, 2 R. 3. 10. contrary fo the opinion of 
Crompt. 39, a Dalt. p. 276. (1) 

If a gaoler voluntarily licence a felon to wander out of ae bounds 
of the prifon and to return again, if the prifoner returns’ again to the 
gaol before the gaoler be indicted, fo as he be in cuftody, it is : held 
by fome this will-not excufe’a voluntary efcape as to the point of fe- 
lony, but certain it is that it is punifhable as a mifdemeanor, and if 
he had never returned, it had been fach an efeape, as would have 
been felony, tho perchance the licence were dpecial to go out. and ty 
come in at night. 22 E. 3. Coron, 242. 8 E. 2. Coron, 431. pecan 
he cannot apportion his own wrong and breach of duty- a ee: 

Y. In whom the voluntary efcape fhall be. We i 

In all civil caufes the theriff is to be refponfible, .or the tle at 
election, as if the gaoler, o? bailiff of a fheriff fuffer either volun- *\ 
arily or negligently an efcape of a perfon imprifoned, for debt, the 
theriff i is chargeable with an aétion upon the efcape, forthe gaoler or. 
bailiff is the fherift’s officer or minifter, and gives him fegurity. 4 ‘ 
14 E. 3. cap. 10. 19 H. 7, cap, 10. Bt 

But if the gaoler being placed there by the * theriff vaasiy ee 
a. felon in his cuftody to efcape, this, in as ‘it reacheth to lifes ; 
is felony only in the gaoler that was im ree with the 
cuftody, not in the fheriff. FS 

But whether the efcape was soa or ee yet.t t 
may be indiGed for it fo as to fubje& him to a great fine and 
ment for the offenfe of his gaoler, tho not to make him 
lony. Dait. cap. 106. p. 218. C i), Daeétor and § Stude 
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E which ould not be in the high theriff, tho it were fi act 
; po was not privy to it, and therefore. could not 
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Hea shite wb he cafiody of his prifoners, that would be falfe to 
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and therefore the theriff hall pay, but not corporally fuffer, 
for the mifcarriage of his gaoler, 
_ But if the gaoler were a gaoler in fee, as antiently conftables of 
- eafiles were, the theriff thould not anfwer in any kind for the default 
ek ch _gaoler or conftable : but now by the ftatutes of 14 £, 3. cap, 
10 and 19 H. 7. cap, 10. gals of counties are rejoined t6 the 





tn 


ne * tes. 
Fe * for efcapes committed by gaolers of gaols in particular fran. 
ie ~ chifes, as the Gate-houfe at Wefiminfier belonging to the dean and 
Ages chapter | ‘of Wefiminfter, efcapes there permitted concern not the theriff, 
but ¢ ¢ particular gaoler and lord of the franchife. 
ae f _ How and in what manner, and before: whom felonious efcapes 
e fhall b determined, tried and adjudged. 
| > Tris to be known, that I may fay it once for all, altho the felony 
ae for breaking of prifon may be heard, tried and determined before the 
Sie felony, for which he was committed, as fhall be faid; yet in cafe of 
oe felony for the wilful efeape or refcue of a perfon committed to prifon 
Be for felony, tho the party that voluntarily permits fuch} efcape, or 
 -refeues the -prifoner, may be’ indiGted «for thefe offenfes as felonies 
"y re the principal felony in him that efcapes or is refcued be tried, 
et he thall not be arraigned or put upon his trial, till the principal be 
eal ae atainted ; and the’ reafon is, becaufe poffibly the perfon. 
Pe dic a found not guilty, or if guilty, yet of fuch a faé as 
is not capital; as of petit larciny, /é defendends, ‘per infortunium, in 
which cafe the r - or officer ought to be difcharged: nay, if the» 
inc perfon be ly convict and not attaint, but hath his clergy, 
i Lae: the gaoler or refcuer {hall never be put to anfwer to the efeape 
e, by be difcharged, as the acceflary, where the principal 
be dife unged thereby ; for the refcuer and officer, 
the efcape, “are a kind of acceffaries. 
But in theéfe cafes the gaoler or refcuer may be fined 
mprifoned for their mifdemeanor, but fhall af be oe 
ys Vp esr hs eal 2 Co. Inflit. p. 592 
ig to r l, that there is a voluntary efcape ber 
elcape of a party indiGted of felony. 
were not indiéted at sates of the 
indi@iment of the Me 
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cafe of a refeue) ought to furmife, that de faéio a felony was com-— rd 
mitted, and that the perfon efcaping was imprifoned for that felony, pt 
or fufpicion of it. wai Gay 

And I need not fay this muft be proved 7 upon ‘efkcael agai . : 
the caoler, for, as I faid before, the gaoler cannot be arraigned till” 
the principal be attainted by verdict, confeffion, or outlawry, and the’ 
— of fuch attainder muft be fhewed or proved. 

. But if the party that efcaped were indicted, and fo taken by 
cues and then efcape, tho, asI faid before, the remy ie 
cannot be arraigned and tried till the principal be attainted, ‘yet th 
indiétment for the efcape or refcue need not furmife a felony 
but only recite the fabftance of the indi€tment againft him ‘that a 
capes. 1 E.3. 16. 8. 2 E. 3.. Coron. 158. i 

And the like law is in cal of felony for breach of prifon. 2 Co. 
Inflit. p. 90. 

Again it is to be known, that as to the voluntary fuffering of an 
efcape or refcuing a felon, tho the felony be not within clergy, yet 
the efcape or refcue are within clergy, and tho the prifoner were in- 
dicted or attainted of feveral felonies, yet the efcape or refcue of fuch 
a prifoner makes but one felony, and he fhall be indiéted but of one 
efcape; but if 4. and B. be indiéted of one felony, and the gaoler 
voluntarily fuffer both to efcape, the gaoler may be indiéted feverally 
for both. 

The means of bringing an officer to judgment cannot be barely oy 
the calling of the record of the prifoners over, as is ufGally done in 
the king’s bench, becaufe tho this may be a fuffigient caufe to coms 
vit of a negligent efcape, yet it cannot appear thereby that it is vor ie 
luntary ; the marfhal or gaoler may be fined upon a record: [600 
thereof made, but he cannot be convict of a felony, 39 H. 6.“ ~ el 
33. but there.muft be an indiétment or prefentment of the siailee « 
and voluntary efcape. Nop 

And tho by the ftatute of We fin. 1. cap. 3. (/) amercements upon 
the country for the efcapes of felons cannot be fet but by the juftices _ 
in Eyre, or by the king’s bench, 21 Affiz. 12. 27 Affix. 21. of, as it 
feems, by jultices of general oyer and terminer ; yet the hearing. and 

of efcapes is at this day within the jurifdition of juftices 4 
ees iA by ra eg AR 35) asker e 
$ 1 & ae ot seeth 
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Sct Touching negligent efcapes. 






-TEGLIGENT efcapes of felons are not felony, but punithable by 
SN fine upon the parties that faffer them. 
Thele. negligent efeapes are of two kinds, 1. By, an officer or 
ha particular perfon or perfons, that hath a felon in cuftody, 2. 
os bys vills or be oa whether the felon be taken and in cuftody, 
or ‘not, 
I; Firtt as to seis efcapes hy officers or particular perfons 
eke things : are confiderable. 4 
1. Whar hall be faid a negligent efcape. 2. What the convie- 
on of fuch negligent efcape. 3s age the terse of it and 
ay wham. 
6on caeAs to the’ Alt of thefe, what fhall be faid a Seiten 
hich A efeape hath | been aid before ee only” fome vom 
iat a Bpile for Feil break the gaol, this feems to be a ‘negligent 
, becaufe there wanted cither that due firength in*the gaol that 
: [have fecured ‘him, ot that due vigilance if the gaoler or his 
fice: § to have prevented it, ‘and therefore it is by law lawful for the 
ler to hamper | them with i irons nh fervent their efcape ( qa : and if 
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this “fhould not be conftrued a negligent hae gaolers would: we! bi 
carelefs either to fecure their prifoners, or to retake them thatefcape, 
if he fhould i in fuch a cafe be exempt from pecuniary punithment 3 
and we fée by daily experience in civil-cafes of men in execution of 
arrefted for debt, if they break prifon the-theriff is chargeable. 

But if a private perfon arrefts a felon, and he efcapes by force from 
him without any default in him, tho the townfhip thall ,be amereci, 
as fhall be faid, yet it feems it excufeth the party, for he being a prir 

vate perfon cannot raife power to take or detain-a felon, sue 

But if a theriff, bailiff; conftable, or other officer hath the cuftody 

of a/prifoner bringing him to the gaol, it feems that a fimple-efcape 
by the refcue of the prifoner’himfelf doth mot excufe him a £010, 
though it may @ tanto, becaufe he may take fufficient ftrength to his’ 
afiftance; but if he be refcued before he be brow, t to gaol, queerey 
whetber it-be not an‘excufe of an efcape, as in cafe where a man is 
arrefted upon a mefne procefs, and in carrying to gaol be refeued, the 
return of the refeue excufeth the theriff, 39 Eliz. C: B, Croke, & 2a 
Conyeér’s cafe ; but it is no excufe if he be taken in execution [60 o2] 
and refeued, for there the then fhall be anfwerable not, 
withftanding the refcue, but it Y feems the refcue is no excufe i in, cle 
of felony. 9'E..3. Coron. 328. 837. (b) 

And upon the fame reafon it is, that if a felon be attaint and ie 
cartied to execution, and be refcued from the theriff, the theriff is 
punithable notwithftanding the refcue, for thereis judgment given, and 
the thetiff thould bave taken fofficient power with, him, Gnd therefore 
‘in that cafe the townthip is not fineable : wide 27 Affiz. 54. i Rare 
If a prifoner for felony be in gaol andefeape, and the gaoler: pies 

fue afier him, he may take him feven years after, tho he were out of i 
his view, 13 Eo4.9.a. 14 Hi.% 1. a. but that will not excule ¢ a 
gaoler fiom a negligent efcape, tho it may excule @ tanto; for if the 
gaoler hath once loft the view of bis prifoner, tho he take him after, : 
it is an efcape, but if he retake him upon a freth: purfuit, and hath ae 
Atill the view of him, it is no efcape, nor punifhable. 8 E. 2. 2 ug 
400,22 E.3. Caron. 236. A4..28 E: 3., Rot. $2. Rex. Hertf. ' | 
Mbbatis Sancti Albani. M. 45 E. 3. Rot.11. in dor. Rex. Effes 
But Sie be arrefted for felony, and in bringing to gaol. 
Bali or confab he makes hisefeap, and they fol 
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and keep the view of him, but cannot take him without killing him, 
owhereby he is kild in the purfuit, yet the theriff or conftable, or town. 
thip, that let him efcape, thall be fined for ‘the efcape, becaufe tho 


» the party be kild in the freth purfuit, he cannot now be brought to 


' 


4 


{ 






Judgment, and yet by his flight, if prefented by the coroner, he for. 
feits his goods, 3 E. 3. Coron, 328 and 346. 

"If a felon efeape out of ‘the gaol by negligence, tho the gaoler be 
fined for it, he may retake the felon at any time after, for the felon 
fhall not take the advantage of his own wrong, or the gaoler’s pu- 


. ‘mifhment, but his retaking thall not'difcharge the gaoler’s fine, and 


fois the book to be intended. 13 £. 4.9. a. 
Ua 2. Touching the conviction of a negligent efcape. 
Bd The proper wa of conviction is by prefentment and trial 


abd acs the prifoners be of record in a court, if the gaoler be- 
called cannot give an account where a prifoner is, this is a con- 
*¥iBtion of an efeape, but feems not to be prefently a conviGiion of a 
- “polintary efcape, unlefs the gaoler confefs it: vide 27H. 6.1. 39 H. 
6. 33. fo in fome cafes the coroner's roll i if a conviction of an efcape, 
wide 3 Ex 3. Coron. 352. fo if the dozeners prefent a felon taken and 
_Melivered to-the theriff by the vil but thew not what theriff. 3 £. 3. 
aie 345. (c) 
~ Where an officer is to be charged either with a balachacg or neg- 
flap capt the bare prefentment of the efcape by the grand inqueft 
or 'the dozeners,in Eyre, or upon commiffion of Oyer and Terminer, 
‘or in the king’s bench, is not alone fufficient to convict the officer, 
._aecanfe sipon ale coe tho but of paeigee.cipebe, he is to 


fe fet 


“But if ve in Ryrwea in the king’s biecks prefent the ef- 
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‘An efcape is prefentable in a leet, but they cannot feta common 


fine or amercements there, but it ought to be fent to the next Eyre, ; 


fc. or may. be removed into the king’s bench by Certioreri, and 


there the common fine or amercement fet; and this by the fatute of 


Wefim. 1. cap. 3. 


3, As to the punifhment of a negligent efcape by an officer or other | 


that hath the felon in cuftody, it is by fine and imprifonment. 

If the felon be attainted, it is faid that the fine is to be an [ 604} 
_ hundred pounds, and if he be only indiéted, then an hundred : 
hhillings, Stamf. P.-C: p. 35. but the fine in truth is more or lefs 
according to the quality of the offenfe, and fometimes of the of- 
fender: wide 3 E. 3. Coron. 370. a bifhop fined one hundred pounds 
for an efcape. 

Communia Scaccario, M.36 E. 3. m5, The conftable of a caftle 
under the duke of Lancafler permitted a negligent efcape: It was ruled, 
1. That in default of the conftable of the duke of Lancaffer, that 
put him in, dhould be fined. 2. That tho the duke were dead, yet 
his executors fhould be fined (¢), and they were fined base pounds for 
negligent efcape. 

II. I come to thofe sie that are for efcapes of felons either befare 
or fometimes after arreft. ° 

And this is that which is fet upon vills, towns, cities, and fome- 
times upon hundreds and counties, and is ufually called ¢/capium, and 
thofe that have franchifes to be quit de murdro, latrociniay: efcapiis, 
are intended of thofe common fines fet upon vills or hundreds for 
thofe offenfes, and then he that hath fuch a liberty granted by the 
king to be quit de ¢/capiis, hath a difcharge for the rate or portion of 
fuch a common fine or amercement that comes to his fharé; and this 
franchife or liberty generally granted, to be quit de efcapiis extends 
not to voluntary efcapes by officers,or others, but as I faid to the rate” 
or portion chargeable upon them by fuch common fine or a 
ment for negligent efcapes. 

If a murder, manflaughter, or killing of a man ys defendenda be 


“ 


‘ 


Pais 


committed in a vill not inelofed in the day-time, and the murderer, 


8c. be not taken, the vill thall be amerced, altho it be done after fun- 
fet, before day-light be gone. 22 E. 3. Coren. 238. 3 E. 3. oat 
293, 302. 3 H. 7. cap. 1. # 


= 
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lett “And if the mutder te committed in a town inclofed in the day or 
night, and the murderer or manflayer efcapes, the town fhall be a- 
merced, becaufe by the ftatute of Winchefter, they ought to keep 

their gates fhut from fin-fet to fan- -rifing: 3 E. 3. Coron. 299, 3 
H. Te cap. 1 

6 a Ifa felony be committed in a vill, ‘and they take the felon, 

[6c ° 5] and commit him to four men to carry him to gaol, and they 
 faffer him to efcape, the vill fhall be amerced. 3 E£. 3. Corom. 346. 

‘Ifa felony be committed in a vill, and the felon taken: by them 
of the vill, and he efcapes from them to the church of the fame vill, 
and from thence before abjuration he efcapes again, the vill fhall be 
_amerced for'two efcapes at common law, for they thould haye kept 
him i in the church till abjuration, &c. 8 E. 2. Coron. 42%, 

’ But if a perfon attaint, as they are carrying him to: execution, ‘ef- 
capes to a church, and from thence makes an efcape, the vill were 
not ametceable, becaufe he.could not abjure being attaint, ‘and there« 
‘fore’ the vill were not bound to watch him, 27 Afiz. 54. vide Rot. 
Parl. 45 E.3. . 25. 50 E. 3. n. 183, But now abjuration and fanc- 
thary are oufted (/), and with it much of this old learning of efcapes 
is antiquated. 

If a prifoner for fufpicion of felony be eerste to the hundred 
“court, and the court grant him liberty to feek his voucher or warrant, 
and he efeapes, the hundred fhall be amerced. 3. E. 3. Coron. 316. 
 gnd fo it is ifva er be committed out of any vill. Stam/. 





ae P. C. 34. a. 
hse the vill anfwers not the amercement for an efeape, the hundred 
sal be diftrained, and if the hundred anfwers not, the county fhall 
ye charged therewith and diftrained. “Stamf? P. C. p. 34. b. . 
i - And thus far Se eee “pee Sree and negligent. 
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CHAP. LILI. 


Concerning refcues of prifoners in cuftody Sor felony. 
ESCUE of a perfon imprifoned for felony is alfo felony ~ the 


common law. 

To make a refeue a felony, 1. It is neceffary that the felon be i in 
cuftody,.or under arreft for felony, and therefore if 4. hinder an arreft, _ 
whereby the felon efcapes, the townfhip fhall be amerced for the ef’. 
cape, and 4. fhall be fined for the hindrance of his taking; but itis” 
not felony in 4. becaufe the felon was not se, 3 E.3. Coron. jie ; 
Stamf. P.C.p. 31. a. ath 

2, Again, to make .a réfcue felony, the party V telcald mutt be tal 
der cuftody for felony or fu sfpicion of felony, and it is all one, “whether 
he be in cuftody for that account by a private perfon, or by an officer 
or warrant of a juftice, for where the arreft of a felon i is lawful, the 
refeue of him isa felony. * é nt 
__ It feems that it is neceflary that he fhould have ees that 
the perfon is under arreft for felony, if he be in the errs of a pri- 
vate perfon, 

But if he be in the cuftody of an officer, as shnilas or theriff, 
there at his peril he is to take notice of it; dnd fo it ig if there be 
felons in a prifon, and 4. not knowing of it, breaks the prifon, and. 
lets out the prifoners, tho he knew not that there were felons there, Be 
is felony, and if traitors were there, it is treafon. P.16 Car. 1. Croke 
p. 583. Benflead ’s cafe per omnes jufliciarios. ~ — * Si an H, 

A return of a refcue of a felon’ by the therifF againft hi is not fuf= 
ficient to put him to anfwer for it as a felony, without indictment or 
prefentment, by the ftatute of 25°E. 3. “cap. 4. 2 5 1. G. a. per cus 
riam, 2 E.%. 1 Coron, 149. 

“Asi in cafe of an efcape, fo in cafe of a refeue, if the party bois 
refeued be imprifond for felony, and be refcued before in- [607] 

ent, the indi€&tment muft furmife a felony done as well as an 
imprifonmént for felony or fufpicion thereof; but if the party be in- 
digted and taken by a Cepias and refcucd, then there needs only a ree 
that he | wal  Baictes prot, and taken aud refcued, 
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| Bur tho the refeuer may be indiéted before the principal be con- 
and attainted, yet he thal! not be arraigned'or tried before the 
-_-Pincpal be attaint for the reafon given, cap. 51. 
~The refeuer of a prifoner for felony, tho not within clergy, yet 
- Bal have his clergy. 
ae: Vide plus capite proximo, for many things there faid are applicable 
to the cafe of a refcue. 


ae 


Hiaskg: 4 Blackf. Com. ch, 10, p. 131, Fofter.344, Bourn. tit, Refcue, 2 Hawk, P,C. ch. an 








CHAP. LIV. 


Momence eicages and breach of prifon, Jy the party himfelf that is 
imprifoned for felimy. . - 


ce common faw it was held, that if any imprifoned for a : mit 
. demeanor, tho not felony, had broke the prifon and efcaped, 
jthad been felony. Bradt. Lib. Il. (a). Stamf. P. sera b. 2 Co. 
Unfit. 989. (3) 
[608 Bat by the flatute of t & 2. do fect chase pia/ihaih the 
*D severity of the common law is, moderated, vie. Nullus de 
> Saar’, qu i prifonam Sregerit, fabeat judicium vite vel membrorum pro 
_ fraltione prifone tantiim, nifi caufa,pro qué captus &F imprifonatus fuerit, 
Pale judicium equirit, fi de ill fecundim legem & confiuetudinem terre 
: ee comvidtus, Ticks temporibus preteritis aliter fieri confuevit, = 
. ‘Upon this ftatute, therefore, to make a felony by breach of prifon 
‘things muft concur: 1. The party muft be in prifon.- 2. He 
(0 hoeraperntay 3. He mutt break that-prifon. » Many 
have been difcuffed before. ‘I thall refume and add 
wha fall be neceffary for the explication of this felony. 
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ah ind breaks and, efeapes, this is a breaker of prifon, and it is as. Sa 
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this purpofe the king’s prifon (c), tho the’ Semin or 
the lord’s. 2£.3. 1 Coron. 149, Stamf. sf Shea 
Sit. 589. 


So at common law when fanCtuary was in ufe, if a felon bad “ele ie 
caped to a church, and there had been watched by the vill where the. 7] 


church is, and he had broken the church and efcaped, this had been 

a felony within this ftatute. Sram/. P. C. p. 30. b. 3 E. 3. Coron 

290. : : 
Whether the breach of the prifon of the ordinary by a clerk, 


* convict or attaint before purgation had been felony, vide Stamp. Py . 
C. p. 31, 32. but that learning is now antiquated, becaufe by the ° 


ftatute of 18 Eliz. cap. 1. the prifoner is not now delivered to the ore 
dinary ; and therefore I hall not farther examine it. 

If a perfon be taken for felony, and put in the ftocks and 
breaks it, this isa breaking of prifon, and felony within the (609) 
law. Dy. 99. a. 2 Co. Inft. 589. Stamf. P. C.p.30.b.° 

So it is if the conftable or any « other fecures a felon in the hous 






= 


of him that makes the arreft, or in the houfe of any other, me yd ; 


breaks it and efcapes, it is felony. 

Yet farther, if 4. arrefts B. for felony or fufpicion’ of felony. Pe 
being de faéto a felony committgd, and being in the hands of 4, he 
violently refeueth himfelf and efcapeth, this is a breach of prifon and 
a felony, for fo are the words of my lord Coke, 2 Jn/tit. 589° 


“* Nota, He that is in the ftocks, or under lawful atreft, is faid to 
“ be in prifon, tho ,he be not infra carceris parietes.” And Stamford oi. 
ubi fupra p. 30... Et nota quant a ceo que chefcun que oft Soubs rt Goes 


pour. felony eff prifoner ausy bien hors de gaol come deins, iffint que 


Joit lorfaue in'cippes in le haut frreet ou hors de cippes in le poffeffion e 


ofcun, que lui aver arvefi, @ faite cfeape ceo off debrufement de prifon in 


viz, refcning himfelf out of cuftody. — Fx Sra ose 
TL What. fhall be {aid a being in prifon” ee: 
st, ates; vite vel weil : 





le Prifener, which mutt be intended, as it feems, of a Violent efeipe, by? i 








tis itched only of capital offenfes, as felony, and there- 

man be committed for petit larciny,’ or homicide /e defendendo, 

, and breaks prifon, this is not felony, for the prin- 

offenfe non requirit tale judicium. 2. Co.Inftit. 590. 

Cif the Commitment expreffes larciny above value or man- 
ft tho de faéto ig were but petit larciny, or per infortuniun 
lofendendo, and poffibly would appear fo upon the evidence, yet 
his efcape will be felony, . 

vy Touching my lord Cokes qpinion of the form of the Mittimus, 

Wes ‘that it muft particularly exprefs the nature of the felony, and'muft 

* * ‘have an apt conclufion, I have faid enough before; I think it is fuf- 

Per oe Jigs be pes for felony, altho it wants that pop cons 





























Pe not ee the breach of prifon from feléiy' ‘te poflibly if 
as jit. exprefs no caufe, the cafe may be otherwifé, becaufe the 
om fubilance of the Mittimus mutt be recited in fhe indiétment. 
Ee ‘or it is very plain, that antiently there were more felons commit- 
ed to the common gaol without Mistimus in writing than were with 
$‘fuch ‘were all the commitments by conftable, watchmen, and 
private perfons arrefting for felony and bringing to the common gaol ; 
se “and Mittimus’ Js were not of fo antient a date as juftices of peace, and 
“they” were not before 1 E. 3, (a), and yet breach of prifon by felons 
was felony even from 2 E. 1. and not only from 1 E. 2. ' 
‘therefore enough if the gaoler have a fafficient notification 
‘the nature of the offente, for which he wass committed, and the 
Y ¢ offenfe whercof he was arrefted, and commonly 
own guilt, if ate guilty, ime a noti- 
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committed, and 4. having probable caufe did fufpe& B. and 2 d 
him and committed him, and that he broke the prifon, and this en 
be all proved upon the evidence. ‘ 

But if B. be indiéted or appéaléd and taken by Capias, tot com. : 
mitted, and breaks prifon, there needs no ayernment or proof thata 
felony was done, but only that there was an indictment or appeal, 
and a Capias thereupon, becaufe all appeats by matter of record, 2 
Co. Infitt. 590. nie ace 

But a lawful commitment may be rs fufpicion of felony, and this 
is within ‘this ftatute ; yet no perfon can be indiéted barely (6 A Sah 
of fufpicion of felony, but of the felony itlelf. 43 £. 3. 
Coron 454. 44 Afiz. 12. 2. Co. Inftit. 892.) \ 

Ifa felony be made by act of parliament fubfequent | to J £2. 
and a perfon be committed for fuch a felony and breaks prifon, yet 
this is felony. 2 Co. Inftit. 592. » 

IIT. What thall be faid'a breaking of prifon by a cecil committed 
for felony to make a felony. 

If the prifon be fired by accident. and there he a neceflity to brtak 
prifon to fave his life, this e&cufeth the felony; but if the prifon 
were fired by the prifoner himfelf, or by his procurement, the break ~ 
ing to fave his life is neverthelefs felony, for it was a neceflity of his 
own creating. 2 Co. In/fit. 590. ne 

If the gaoler fets open the prifon doors, and, the felon efcapes, thie 
may be a felony in the gaoler, but is no ne of ptifon mt make 
felony inthe prifoner, é 

If 4. be arrefted or imprifoned for felony a B. and aide de 
out the confent of 4. refcues # this is felony in the refcuers, bat’ 
not Felony i in A. But if 4. were of confederacy with B. to do it, 
then it is felony: i in B. as arefene, and in 4,asa breach, of prifon, z 

“And fo it is if B. had broken the prifon doors, and they being ng Open, 
4.had gone away, this had been felony in B. byt not felony in 4, get 
unlefs it were done by his confederacy, or procurement, for 4. ath z 
not méually break prifon 2 Co. Inflit. 589... At. By fe eae Lon 
AV. Touching the proceeding for felony by: breach of prifon. 
ee. aS for felony, or fufpicion, thereof, and breaks 
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here © day ara dere, St ee a the latter cafe the prions 
felony thall be firft tried. 9 Co. Infiit. 592. 
et I hold, that if 4. be indicted of felony and committed, and 
ot breaks prifon, and then be atraigned-of the principal 
pend found not guilty, now 4. thall never be indiéted 
for the t of prifon; or if indiéted for it before the acquittal, 
+ and Hien be is acquitted. of the principal felony, he may plead 
at! acquittal of the principal felony in bar to tbe indictment for 
C yng plage prifon. 


















hi is jewels ; for tho while the principal felony ftood 
ftood indifferent whether the were “guilty of the principal 
y, or rathey’the breach of prifon was a prefumption of the guilt 

of the princi ‘offente, yet now it be cleared, that fhe was not guilty 

oe eae felony, the is now in law asa perfon never. committed = 
“#1 felony, and fo her breach of prifon is no felony: ' 
4 The felony of breach of prifou is a felony within ¢lergy, ale 
3 wecelgetes for wehick the party war convicted were out of “clergys 












aiders, aah: and Konig f receivers oa teenie 
are all principals, as. hath been faid, 3H. 1. 1004. Stamf. 


40. a. Co. P. C. p. 20. 
Butvyet as to the courfe of proceeding, it hath been and indeed ought 
to be the courfe, that thofe who did actually commit the very fa” 


of treafon, fhould be firft tried before thofe that are principals in oe : | 


fecond degree, becaufe otherwife this inconvenience might follow, 


viz. that the principals in the fecond degree might be convigted, and | 
would 





yet the principals in the firft degree may be acquitted, which, vou 
be abfurd : wide Somervill’s cafe (a) before, cap. 22. p. BBB ys 


In cafes that are criminal, but not capital, as in treffpafs, mayhem, #, 
or premunire, there are no acceflaries, for all the acceflaries ey *h 


are in the fame degree as principals, Stam/. Lid. Leap. 48. & Libros 


ibi; and accefflaries after, by receiving the ogee cannot bei ia 
Jaw under any penalties as acceflaries, unlefs ‘the aéts of parliament 


that induce. thofe penalties, do exprefly pend fo. receivers or est Me 4 


forters, as fome do. 


Note the word maintainers in the ftatute of 27 E. 3. cap. 1. and 16 
R. 2. cap 5. denotes the, maintainers of the a and not (as it 


feems) of the parties, - ey Sa 


Tt remains, therefore, that the bufinefs of this tide of orinctinh on sir 


acceffary~ refers only’ to felonies, whether by the common mrraeek 
by act of parliament. 


As to felonies by act of parliament, regularly if an aét of patlian. 
ment enacts an offenfe to be felony, thovit mentions sothing of ace | 
ceflaries before or after, yet virtually, and confequently thofe that 


counfel_ or sy offenfe are acceflaries defore, and thofe that 


knowingly receive the offender are acceffaries after, as in the cafe _ e 
_ of rape maie felony by the ftarute of Weftmin/. 2. cap. 34. (6b), Stanf, e 
P.C. Lib. \. cap. 47.11 H. 4. VA. ine cafe of ‘muliplieation, [6x 4] 2 ‘iy 


Co. P. C. cap. 20. tho Dy, 88, makes it a quere. 
But if the a¢t of parliament that makes the felony, i in exprefs terms 


comprehend acceflaries before, and makes no mention of acceffaries sa 
after, —: receivers or or there it eg there can be no 
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i acceflaries after, oy the eepettien ‘of procurers, countfellers, abettors, 
at. whic import acceMfaries before, make-it evident, that the law. 
rs did not intend to include acceffaries after, which is an offenfe 

of a wer degree than acceffaries defore, as the, ftatite of 8H. 4, 
cap. 2. for fealing of records, the ftatute of 33 H. 8. cap. 8. for 
witcheraf, &e. Stanford's P. C. ubi fupra. é 

; Tei $ true n my lord Coke, P.C. cap. 19. p. 12, 73. denies the opinion 
‘Stamford, and affirms, that tho the ftatute of 8 H. 6. cap. 12. 
1 entions only acceffaries before, yet virtually and confequentially ac- 
» eeffaries after. are included, as well as in felonies at common law ; 
“but he neither allegeth any veafon or authority for that opinion, oe 
aes the authorities being equal, the greater reafon feems_ to be 


1 Stamford’s opinion, Expreflum facit cefJare tacitum, and no, weight 
















be laid upon the ftatute of 3 H. 7. cap. 2. for that in exprefs.terms 
as makes acgeffaries before and after to ftand as principals. 
' And upon the fame reafon it is, that many of thefe acts of soca 
Mentioned, before; cap. 22. p, 236. that make certain offenfes, their 
counfellers, abettors, and procurers, to be treafon, do not extend to. 
, make receivers guilty of treafon, tho if the aét had been genéral that 
fuch an offenfe fhall be treafon, it had confequentially made knowing 
| receivers as well as abettors guilty of treafon: wide Co, P. C. cap, 
| 64.9, 138, 
St 4 general! an act of ‘parliament creating 2 a aay vesiders @ con-. - 
i fequentially acceflaries before and after within the fame penalty, yet 
_ the fpecial penning ofthe ack of parliament in fuch cafes fometimes 
es “varies the cafe, 
The fatute of 3°. 7. cap. 2. for taking awa maidens, Be. ates 
: the offender, and the procuring and abetting, ot and wittingly re- 
» geiving alo, to be al Equally. eae felonies, and excluded ; 
ee clergy. 
ue 16 }, “Again, PN ‘ftatute of 21 Blix. tap. 2 2. makes the coming 
t is ‘in of a jefuit treafon, the feceiving. or relieving of him felony, 
he contributing “of money to his. relief a premunire, a that ats of 
parliament : may diverfify. the offentes of acceflary or principales 
cording t to the various perusing, thereof, and fo have done in ) many 
cales. Ie 2 


“And thus much as to acclfaties t felonies made by 2a ae: 
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T come to confider of principals and acceffari ate 
their differences among themfelves, and with relation to ee 
common law. 

By what hath been formerly delivered, principals are in two aaa ” 
principals ‘in the firft degree, which actually commit the offenfe, * 
principals in the fecond degree, which are prefent, aiding, and abet 
ting of fhe fact to be done. 

So.thar regularly no man can be a principal in felony,, ule he | 
be prefent, unlefs it can be in cafe of wilful poifoning, v w 1 

that layeth or infufeth poifon with intent to poifon any perfon, a 
the perfon intended, or any other takes.it in the abfence of him 
fo layeth it, yet he is a principal, and he that counfelleth or beth 
him fo to do, is acceffary before. Co. P. Cy cap, 64. p.138- 4 i 

Who fhal! be faid prefent, aiding, and abettiag i in cafe of felon felony, 
hath been fufficiently declared in cep. 34. in cafe of murder, oi 
48. in cafe of burglary, in cap. 46, in cafe of robbery, “and need et 

again be repeated. =~ ae: in 

Acceffaries again are of two kinds, acoefaries before the fuck cea 
mitted, and acceffaries afer. 
~ An acceflary before, isthe, that being abfent at the time of the oe 
lony committed, doth yet procure, counfel, command, or abet another’ 
to commit a felony, and it is an offenfe greater than the acceffary 

after ; and therefore in many cafes clergy is taken away from accefs 
faries before, which yet is not taken away fiom acceffaries after, as 
in petit treafon, murder, robbery, and wilful burnings by: 4 o ae 
iM. cap. 4.0 - te a 

‘Thole offentes, which in the conftruétion. és eee are —e a 
unpremeditated, cannot have | any acceffar ies before, as Ai (6 6) 
ing a man per infortunium, fe defendendo, or manflaughter. 

And therefore if 4. be indi&ted of murder, and B. as. ry be~ 
Fore, if the jury find A. guilty only of manflaughter, there’ ‘thall be oO 
inquiry of B, but he fhall be forthwith difcharged, becaufe areho- 

micide is always fudden; for if it were prenieditated, it had been been | 
“murder, and not a homicide, mere caie « i but ‘there a, ; 
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B. R. (a); and this is af the reafon why there can be no acceffary 
neither before hor after in manflaughter per infortunium or tf defendendo, 
-becaufe there i is no judgment of death in that cafe, 

“That which makes an acceflary: before is command, counfel, abet. 
ment, or ‘procurement by one to another to commit a felony, when 

er or countellor is abfent at the time of thé felony com- 
ites, for if he be prefent he is principal, * 

“* Knd therefore words that found.in bare permiffion, make not an 
~ acceffary, as.if 4. fays he will kill %. S$. and B. fays you may do 
your pleafure for me, this makes not B. acceflary, 21 H.%. 6 37, 
- Crompt. a1. bs 

if 4. hires B. to mingle or lay poifon for C. B. doth it accordingly, 
al Fos . is poifoned, B. tho abfent, is principal, 4. is acceffary ; but» 
a if oh ‘A. were prefent at the mingling or laying of the poifon, tho both 
were abfent at the taking of it, yet both are prinegley, for they are 
both equally adting i in the poifoning, . 

Bat if 4. buys the materials of the poifon, knowing and confenting 
~ to the defign, and delivers them to B. to mingle and apply it, or lay 
-itts the abfence of A. here it feems 4. i is only acceflary before : quod 
_ vide Co P.C. cap. Tp. 50. Franklin's cafe. fae > 

¥f 4. commands or couniels B. torcommit felony of one bil, and 

6 B. commits a felony of another kind, 4, is not acéeflary, as 

Ha 171; if A. commands B. to fteal a plate, and B, commits burglary 
Wo flea the plat, A. is acceflary to the theft, ba not to the burglary. 
Co. P.€. caps 1. p. $1. 

_ If 4. commands B. to take C, and B. sehr C. onel sate tas Avis 

“‘net acceffary to the robbery. ; 
fe ' But if 4 commands B. to beat C. and B. beats C. fo that he dies: 
5 ale is acceffary, becaufe it may be a probable confequence of his beat- 
a 9 £. 8, Coron. 314. Stamp: P.C. Lib. \. cop. 45. fol. 41. a, the 
Jike it is fhe commands B. to. rob him, and in robbing him B, kills 
a A. is accelxy two the murder. Plowd. Com. 413. Crompt. oy 
A commands B. to burn the houfe of C. B. kills, robs, or fteals 
| > from €. J. is not accelfary, for it is an-offenfe of another kind ; fo if 


"> A. commands B. to fteal the shorfe of C. and be fal hi 


Be yee Sygate fa aa 
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“¢. But if 4 command B, to fkeal generally from C. then bets acc 
fary to any kind of thefv from C. tho it were done by robbery, ‘Sox: hal 


“varies the offenfe only in degree. : BEE 
A. commands B. torpoifon C. B, kills him witha fword, yet his “Piay 


acceffary, for the fubitance of the thing commanded was the death of Rc 
C. and the differing in the manner ofits execution from the command 
doth notxcufe 7. from being acccflary, 

Butif 4 command BZ. to kill C. and B by: miftake kills D. orelfe 
. jn Rtriking at C, kills D. put miffeth C, 4. is not acceffary to the mur 
der of D. becaute it'differs in the perfon, Co, P. C, cap. I. pe ha 
tit Com. 415. Saunder’s cafe. : Lg) Sati? 

~Agets B. with child, and before the birth counfels B. to kill in ! 
the child is born, =B. murders it, 4. is acceffary to the murder, yet 
at the time of the eounfel Gren the child was secre rerun Spaewrl 
2 Eliz. Dy. 186. a 

4, lets out a wild beaft, or employs a madman to kill Sehr: 
whereby any is killed, 4. is prifcipal inthis eafe, tho abfent, becaule 
the inftrument cannot:be a principal. Da/t, cap. 108. (/) m4 

4. commands B, to kik C. but before the execution thee 6 
of A, repents, and countermands B. and yet B. proceeds in (6 9) 
the execution thereof, 4, is not acceffary, for his confent continues 
not, and-he gave timely countermand to B. Co. P. C. cap. 7. p. 51. 
Plowd. Com. 4714. Saunder’s cafe; but if 4. had repented, yet if B. | 
had not been aGtually cOuntermanded beforethe fact ceneaye = id 
had been ai Ges he: 

2 oat | New Bit. p59) ete ean 
Blackf, Com: ch. of Principals ‘and Acceflaries, per totum, sma Foler in the ts i 


4 
of principal matters, oy Acceffaries and Principals ; and Burn, tit, 
ba: to @ Hawk. P, C, tit, pa and peecr. 
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CHAP. Ly. 








‘eta place only in. " felonies, and i in thot 
Taw judgment of death regularly ought to enfue, ; 




















homicide /e defenderdo. 15 E. 3 Corons. 116.3 
ider, 1. What fhall not be a receiving or relieving to 
y after; and2.. What (hall be fuch a reaersing or re- 


B pie eps but confents not; erick ‘idles 
hend himy of to levy hue and cry after him}. or upon hue and 
ery vied doth fiot purfue him, this is a. negle& punifhable by fine 
id ent, but itdoth not make Avan acceffary after. 8 £. 2. 
955.3. Corow. 299, Stamf. Ps C. Lib. 3. cap. 45.f. 40. 
H. 7.31. b. and the contrary opinion of fome- old. 
n this cafe is therefore rejected. 
isa felony, and comes, to the haufe of A. before he be 





toh: Pepin ib < adie this doth not make A.) seeing bat if : 
a5 g tikes matey of'B, fo fue him to efeape, aah makes him accel 


Bid 


e and fo it is if A. shins (ee See :-door of his ho 
the purfuers are deceived, and the rea ong portunit 


akes 4. acceflary ; for here is not a bare omiffion, but. 
a re efeape. 8 E. 2. Caron. 427. 






a 


B. if A. receives his goods again fimply 
r mut him ih bis profecution,. or to forbear 
ifhe Teccives them upon agreement 
, this is theft-bote, "punithable 
(a), bm yet it makes not 4, an accef- 
"$.Coren 853 Stamf. P. C. f. 40... buti 
Me ole makes 













but it feems ie soaked not an Folie for if there be aii ser Des 
that gives more, benefits the felon more than him that a 
the value, but it may be a mifdemeanor punithable by fine h 


that he knew they were ftole, but makes him not acceflary. ° ‘ ee a 
If 4. hath his goads ftolen by B, and C. knowing ogy wry 
receives them, this fimply of itfelf makes not an aceeffary, and there 
’ fore ithath been often ruled (@), that to fay, F. S. hath Je 
goods, knowing them to be jiolen, is not attionable, be- 
caufe it imports not felony, but only a trefpafs or mifde- >. 
meanor, punifhable by fine and imprifonment (. ¢), for the aint 
of an acceffary after, i is that he received and ic a the iat 
the goods (f'). i ae 
But yet it feems to me, that if B, had come himfelf to C. and had 
delivered him the goods to keep for him, C. knowing that they were 
ftolen, and that B, ftole them, or if @ receives the goods. to facilitate 
the efcape of B, or if C. knowingly receives them upon agreement to 
furnith B. with fupplies out of them, and accordingly fupplies him, 
_ this makes C. acceflary (gJ; and with thi$ feems to agree the pre~ 
amble of the ftatute of 2 & 3 E. 6. cap. 24, Crompt, 41. b fori it is a 
telieving and comforting. aii) 











But the bare receiving of ftolen goods, knowing them to be ftoleng 
makes not an acceflary ; for he may receiye them to kesp for t Bc oe 





D. * 
x By 4 Met 5 piel nae Aa 
a — of ftolen gouds, knowing them = (g) But _becan' was difficult ta, 


fe this. 
be ftolen, are to be deemed acceMari ¢, the confederates of Tach thieves fee 
, ede fat, and fuffer as futh:;”” geal difpofing of fuch goods to the — 
becaule thele receivers often concealed the owners for at rd, under the’ ni 
Principal felons, and thereby  pedng helping them again to rapa me , 
punithed as acceffaries; therefore yi di it is ided by be bors Geo. I 
tap. 9. * Whofoever fhall buy orreceive holon wea iiccsaiicien ry 
“ Rolen goods, knowing them to be ftolen, pretence ing any one to flolen 
“ i tad be profecuted for a mifdemeanor, asa felon, as if he 
unilhed by fine and imprifonmenty. ie faid goo 
principal felon be not conviéted;” 
ty _Uhis thall exci them from 
a§ acceilaries, if the princij 
Ae wtrg be conviéted. 
Ann. cap. 3%. iss If 


a 










acceffary to the felon, and fhall. 
* fer as a felon;” ia toch uaes 


sheet cess ath 








Peay are, hoe & a ah it a nical athe ald i eet Dae Fa a ee 55] 
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“owner, or till they are recoyered or reftowd by law; and fo it feems 
"gre the boshite Wismendel of 57 Affiz. 69. 25 E. 3. 39. (4), 
S 4 H. 4.1. a. 

If 3 felon be in prifon, he that relieves hin with etary, meat, 
ease Or clothes for the fuftentation of life, is not acceflary. 
 Soifhe be bailed ont till the next feffions, &e. itis lawful to re. 

fon i]. | lieve and maintain him, for he is quodammodo i in cuftody, and 
is under a Srey of coming to his trial. Crompt. 42. 4. 
: * Dak. p- 286. (i) 
povch _And therefore it is not treafon thus to relieve a traitor, while he is | 
gn cuftody or under bail, and therefore the flatute of 27 Eliz. cap. 2. 
‘that makes it felony to relieve a Jefuit, hath yet this gealifeation, 
being at liberty and out of hal. 
_ +» But if a felon be in gaol, for a man to convey inftruments to him to 
< Wpreak prifon to make an efcape, or to bribe the gaoler to let him efcape 
makes the party an aceeffary, for tho common humanity allows every 
“\gman to afford them neceffary relief, yet common juftice prohibits all 
- gen unlawful attempts to caufé their efcapes. ‘ 
Self 4, {peaks or writes in favour of a prifpner for his favour and de- 
Yiverance, this makes him not an acecflary. 26 Afiz. 47. 
~ To inftrva a felon to read thereby to fave him by his clergy makes 
“not anacceflary.. M4. 1K, 2. (kh), Co. P. CG. cap. 64. p. 189... 
AF 4. be committed for felonyand B. an attorney advife the friends 
y/ ef A, to write to the witneffes not to appear againft him, who-writes 
& “accordingly, this makes neither B. nor the friends acceflary, but is 

& inifdemeanor punithable by fine and iprifoniment, Co. ‘P. c. 
j tilore nd 

- A feme covert cannot be an acceffary for the receipt “ her it 
band for the ought not to difcover him, 

wi But ‘the hufband may be an acceffary for the receipt of his wi. 
| Stamf. P.C, Lib. 1. cap, 19." fal. 26. a. 

up Tf the wife alone, her hufband being ignorant, do isiomingla Te- 
i scive B. 3 klon Ge wife is apeadiey and not the hufband. 15 E) a 
Bot if th tad sod wit Doth receive a felon kaon 









Wn es ae 
his pact Wot seas ah te 









hall be judged only the a& of the hufband, ahd thé wife 
4.31 E. 3. Rot. 34. m dorf. Rex. Coram Rege. (i) 
To make an acceflary'to felony there mutt be a felon 
committed by him, to whom he is acceffary. 
A. gives By a mortal ftroke, C. receives or Whew ot 
him to efcape, and then B. dies, C. fall not be an acceffary to the 
felony, beeaufe when he received him no félony was done. 
But a mah may be acceffary to an acceflary by the receiving of i 
. him knowing him to be an acceffary to felony. Stam}. f, & ap. Mi 
43.5, 22 Affix. 52. ea 
There can be no acceffary in receipt of a felon, unlefs he 
him to have Committed a felony : vide Stamford’s PCa ee Ay 5 
But yet it hath been held, that if the party be attaint of felony-by 
outlawry ot otherwife in the county of # if one of the county ; 
receive him, he is acceffary, whether he had notice or not, Becan 
he isa felon by matter of record, whereof all in the fame coun 
ought to take notice. 12 E. 2, Coren.: 377. Stamf. P. a cap. 46. 
fol. 41. b. dente 
But it feems to me necefary t to vied an acceffary after,” that th f 
be notice, altho the felon were’ attaint in the fame county, for prow i 
fummption fhall not make men criminal, where = haere 
eit 


: See antea, 612, ch. 554 
(1) This was the cafe of Richard Day ce cw i rah S| 


and Margery his wife, (wide fupra p. 47.) ** tem akey Camis a 

who ites indiéted before a i a “ taffe feu : oe pega ur a 

of Lincoln pro receptamento felonum; thein- | pradiéto U0, So 

dicment was {ent coram rege: Richard fare” * adhuc tae & omnino fub potetate 

Hr oy a pipomper 2 that he had ** [ejus], cui ipfa in nullo contradicere 

and acquitted on the faid in- cx Xe non pees) i ; 

dia&ment before the juftices of gaol-delivery « Sinan pfa aliq 

at, Lincoln, and was admitted to baily-after a pian sahon ae nti 

which the judge of gaol-delivery fent the  # i fen felones Racine ayary © 

record of Richard's acquittal; Margery. Sade asc ore j 

the-wife pleaded, that fhe alfo had been vod 

pi and ac pies and was alfo bailed, pecan fp 
e not a caring a Capias. i ume to conder th 

was awarded againit casted her bail: up», Michaelmas term anno Rto gave the fol! 

pias saeaprlap heen gag gg A Vito & | 

cet of fm oe eerie . i 

edmittiv ad finem cum Fore ale si 
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a») SA sceltxy may 1 be indited | in the fame indiGtment with the 
UL principal, and that is the beft and moft ufval way; but he may 
Be indiéted in another indi€tment, but then fuch indiétment tout con- . 
tain the certainty and kind of the principal felony. | a 

ee ¥ Ifa man n were scisy before or after in another county, ‘ha 















ou fable, but now by the Matar of 2 3 E.6. cap. 24. the 

eflary is indi@table i in that county, where he ‘was deceffary, and 
al ‘be tried there, as if the felony had been committed ‘in the fame 
unty _ mand R.neianie before whom the acceffary i ig, thal) write 


¢ eke noi 
Th > gacamtg hablar bee Resin. A 
y one fending it. Dy. 253. b.° ; 


wry fhall not go againft the pet till the 
or outlawed, neither” fhall he be put to 5a 


e principal: beincieds® 9 EB. 4.48. a. but if he will wave that 
sand p sitet Ca te 










: dttaine or oulawede fon iA, ‘atad B be rks pas ‘acquit ¢ 
yet D. may be acceffary to G,.and not to A.nor B, but if 4. B. and 
C. be indicted as principals, and D, indicted ‘as acceffary to 4. only, 
“there if 4, be attaint, the Boand C. be not, yet D. thall be ar i 
40 Affiz. 25, Coron. 216. 7H. 4. 36. b. Stamf. bi fup ra. 

But yet the court nay if they pleafe’ atraign the. iacefty 
firt cafe (6), for if he be found aceeffgry he thall have judgment, q 
but if acquitted. of being acceflary to 4. yet. that ; ange! 7 a 
him not of being acceflary to B. or C. and therefore when they come 
" in and plead and-are attaint, .D. may be arraigned de novo as acee far ty 
to B. and C. Plowd. Com. 98. 6. Gittin’s cafe. So that it iy in th the 
diferetion of the court to afraign him or not before B. and C, ‘be at 
taint, tho it be the fafer courfe to refpite the cA ORE of the, ace 
ceffary tit B and C. appear or are outlawed. Eat 

If 4,,be indi ted or appealed as principal, and B.as 
or after by the fame indictment, and the principal ple 
abatement, of autrefoits. acquit, the acceffary. thall not be 
anfwer, till that plea be determined, for if it be found fo 
ceffary is difcharged, if againft 4. yet he fhall after plead over to 
felony, and may be acquitted. 0,9 H. 7.19. 8. 

If 4. be indiéted as principal, and B. as acceffary, gid ons 
arraigned together, and plead: together, and pu 
the fame jury, and the jury thall be charged to | 
principal, and if they find him, not guilty, then to: pets 
farys, but if ‘they find him guilty, then to inquire 





















Super floss Wefim. lL. cape ve Ws but i in ‘that cafe jadg 
wT mult be firft given of the principal, for if any thing 
eer as clergy, a pardon, &c. the aap is to be. 









ee “Te the principal Gennes ey ‘hath hi Pacey? oF tae Bib 
- afer attainder, the acceffary fhall be put to anfwer ; but if the prin. 
-‘'eipal be only convict and hath his clergy, or he pardoned, or ftands 
_ Mute, ¢ of dies in prifon before judgment, or challenges aboye thirty-fix 
i ‘peremptorily, the acceffary fhall not be‘put to'anfwer, for the prin. 
ot ceipal » was never attainted (¢), and altho formerly there were diverfity 
,. of opinions:in the books in thefe cafes (7), yet the law is now fettled 
VS sore ( (gh, 4 Co. Rep, 4, 44. -Bibith’s cafe and Syer’s cake, Coke 
five Weft. \. cap. 14.0 
If the principal be ecronbonilly attaint, the aceeflary fhall be put to - 
anfwer, and fhall not take advantage of the error in that attainder, 
2 R. 3. 21, 22. butthe principal reverfing the attainder, “rete the 
attainder of the acceffary. 18 E, 4.9. &. 
"If A. be indiéted as principal, and B. as acceffary before or after, 
and both be acquit, yet B, may be indicted as principal, and the for- 
_- mer acquittal as acceffary is no bar. 4 EF. 6. B. Coron.186. Knight. 
ad's cxley Crompe. 7. 48. a. 
But if 4. be indicted as principal and acquitted, he fhall 
as 26] not be indicted as acceflary before, and if he be, he may 
- hid Wimer acquittal in bar, for j it is ‘in fubftance the fame of- 
- fenfe, Sramf"P. C. Lib. IL. cap. 36. fol. 105. a. 2 E. 3. Coron. 150 
* €@ 282. but the antient law was otherwife. 8 E. 2.. Coron. 424, 
_~ But if he be indi®ed as principal and acquitted, he may yetbe in- 
GiGted as acceffary after, for they are offenfes of feveral natures. 27 
Affix. 10. 8 Hf. 5. Coton, 463. Stamf. P.C. ubi fupra. 
~~ And fo it is if he be indiéted as acceflary before andacquitted, yet 
fame reafon he may be indiéted as acceffary after. 

















oa this renfon, that Wefon mute, or challenge are twent wom 5 
i a€tor in the murder of Sir — “ fhall be lawful to procced the 
could not for a oo ae “ acceifary, either before or ones faGt, 
with to plead, ge & jn the fame manger as if fuch principal 
Somer fer, who “ felon had ‘been attainted thereof, not- . 
and procurers might efcape. Betatending fuch principal felon be ad- 
i ‘ «mitted to his clergy, or otherwife de- 
:  fiverd before attainder; and every fuck 
 acceflary, if conviéted, ‘Rand mute, Se 
)*\dhall fuifer the fame punithment, as if 
fuck sf had pecs attainted, 






























CHAP. LVII. 


Concerning felonies by a& of parliament, and firft c cncring be a 


AVING thus confidered the felonies that are by the someon 
law, I now proceed to the handling of felonies by 
liament, and becaufe it is hardly poffible to reduce the titles of 
under any dependent method, and difficult to digeft them hy 
I fhali take them up in order of time, according to the 
order of the reigns and years of the feveral kings wherein they 
enaéted, ony where I meet with any felony in the time of any 
reign, I fhall as near as I can bring together thle Aéts of Parliam 
both before and after, that concern that yew 
And firft concerning Tape. es 
Rape was antiently a felony, as appears by oe ow 
Adlefiane mentiond by Bratton, Lib. Il. (a), and was: pu- 
nithed by lofs of life. - 


caftration_and the lois of eyes ( b), as apes ys Braéton 
wrote in the time of . of Henry Ul.) Lis. Wecap.28. but then, th 
offender were convié at the king’s fut, the weman that wa 
(if fingle) might, if fhe pleafed, redeem him from the > 
fhe elected him for her hufband, and the offender contented 
Beanpears by Bracton ubi fupra. ' 
This kind of punifhment it feems conititindd til 3 Bolsa 
by the ftatute of Vefim. 1. cap. 13. (¢), it was enacted, “ 
* ravith © or take with force a damfel within age with 





“ in forty days, and common eg all 
“ within forty days, the king fhall have the f 
“ vict thall fuffer two years reatrhgpeaiied 
* King's naples: r BRE it 7 
Corones ap. 28. f.147.4. Al ay ‘ tr C : cee 
ald emg yoy 1, this p. 223 ie 


® ck Sy itt N 
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This ftatute gives a punifhment by imprifonment and ‘ranfom only, 
$f attaint at the king’s fuit, and takes away caftration and putting out 
~ of eyes ; but it feems as to the fuit of the party, if commenced with- 
in forty days, it alters not the punifhment before, Le roy lui ferra 
common droiture 

“But by the Getute of Weim. 2. cap. 34. (d) the offenfe of rape 
is made felony, “Ifa man ravifh a married woman, dame, or damfel, 
4 where the neither affented before nor after, Eyt judgment de vy & 
member; if the affent after, yet the king thal have the fuit, 

This createdape a felony, and therefore it was not inquirable in 

| ra leet, for it was made felony de nove by this ftatute, 22 E. 4. 22. a. 
n( 6 H. 1 Alb. 
bau [62 28] Rape is the catnal knowledge of any womah above the 
age of ten years againft her will, and of a woman-child 
under the’age of ten years with or againft her will. Co. P.G: cap. 
11. p. 60. 
The effential words in an indi€tment of tape are rapuit 8 carnatiter 
» _ebgnovit, but carnaliter cognovit, nor any other circumlocution with- 
) mut thé" WUrd rapuit are not fufficient jn a legal fenfe to exprefs rape. 
1.6.1.4. 9 E. 4.26. a. 

"To make a rape there muft be an a€tual penetration or res in re, 
 favealfo in buggery) afd therefore emiffio /eminis is indeed an evidence 
peek ‘Penetration, but fingly of itfelf it makes neither rape nor bug- 

, but it is only af attempt of rape or buggery, and is feverely 
ed by fine atid imprifonment. Co. P.C. cap. 10. p. 59. 

- But the leatt penetration maketh it rape or buggery, yea altho there 
be not emi iffio feminis. Co. P. C. ubi fupra; the old expreffio 

_ Sbfrulit ei virginitatem, ‘and fometimes pucellagium jfuum. Bratt. 
- Lib. Mi. (+) 

"And therefore'l fuppofe the cafe in my lord Coke's 12 Rep. 36. 
ac. that faith, there muft be both, viz. penetratio & emiffio feminis 


wif 


ms a Fape’or buggery, i is miftaken, and contradiéts what he faith 












c 0 , itt ‘by fome, jules var tactin adfit, &F emiffio feminis ex. 
dam defetta deft, 28 phySicians tells us. 
~Deagel ravith a woman, and B. and C. were prefent, aiding, 


‘ a Cote. " Fe) De coven, 009. 28. forgto 
je 8 Re are eat i le 
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fame punifhment both at common law and finge the crt 
2. de quo infra. yeu 

It appears by Bradfon ubi fupra, that in an appeal of rape it was a * 
good exception, quod ante diem {9 annum contentas in appello habuit 
cam ut concubinam &F amicam, §S inde ponit fe fuper patriam, and the 
reafon was, becaufe that unlawful cohabitation carried a prefumption 
in law, that if was not againft her will. 

But this is no exception at this day, it may be an evidence of an 
affent, but it is not neceffary that it fhould be fo, for the [629} 
woman may forfake that unlawful courfe of life. ‘ IS. 

But the hufband cannot be guilty of a rape committed by himéelf 
upon his lawful wife, for by their mutual matrimonial confent and 
contraét the #vife hath given up herfelf in this kind unto her hue, 
which fhe cannot retract. | 
A. {band of B. intends to proftitute her to a rape by Gs a, 

gainft her will, and C. accordingly doth ravifh her, 4. being prefent, 
and affifting to this rape: im this cafe thefe points were Fefolved) 1. 
That this was a rape in C. notwithftanding the hufband affifted i tote 
it, for tho in marriage fhethath given up her body to ber heehee 
the is not to be by him proftituted to another. 9. That the hufband 
being prefent, aiding and affifting, is alfo guilty as a principal in 
rape, and therefore, altho the wife cannot have an appeal of rape 
againft her hufband, yet he is indictable for it at the king’s {uit as a 
principal. 3. That in this cafe the wife may bea witnefs recast 
her hufband, and accordingly fhe was admitted, and 4 and C. were 
both executed. 8 Car. 1. Cafus comitis Cafilehaven. (f) ‘¢ . 
. by force take B. and by force and menace compel her to / 
marry him, and then with force 4, hath the carnal knowledge of re 
againft her will, tho this marriage be voidable, yet it is not fo fim 
void as to enable her to maintain an appeal of rape againft 4. for the ot 
may by her confent affirm this yvoidable marriage, and therefore | ad 
the like cafe, Rot. Parl. 15 H. 6. #15. there was afpecial a6 Of 
parliament to enable the lady J/abq! Butler to bring an appeal of rape 
againt William Pull in that cafe notwithftanding that patie 
that marriage had been diffolvable by a declaratory fentence in cours 
chriftian, becaufe obtained by a plain force ; and if fuch a ‘ain 
of the marriage had been obtained, shen Kt {gems 40 Pte that, if kd 








(f) See Hut. 115. Rupe. Coll, Vel. the p. 93-19% Sen Pg : 
a ‘ Na a F ~ Twigg 
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, Bs Lae Lats aa rape was F suite as well by ecg at the 
fi it of the lady, as by indiCtment at the fuit of the king, without the , 
par d of an aét-of parliament, for it was really a rape, only the tharriage * 
ae de fabio was an impediment of its punifhment, fo long-as de 
Varn the matriage continued, but now that impediment being 
noved by the declaratory fentence, and the marriage ‘made void ab 
tio, it is’all one as if it had-never been, and tho relation be a legal 
“£fiStion and intenta ad unum, yet in this cafe the marriage and carnal 
Ponty knowledge beigg one intire aé of force, and confecutive one upon an- 
other, ia the real effe@ of that firft force, it fhall remain punithable as 
if-thore had been no marriage at all; but the flatute of 3 H. 7. cap. 2 
) hath provided a remedy im this cafe, fo that this difficulty ae 
‘come in queftion. i 
An infant under the age of fourteen years is prefumed hy Jew un- 
tg.commit arape, and therefore it feems cannot be guilty of ity 
tho in other felonies malitia /upplet etatem in fome cafes as hath 
Alen, yet it feems a as to this fa@ the law prefumes him i impo- 





will confider upon whom it may be committed, and fens 
et een a this fac. 


fhe above the age of ten years, and with her will, 
pul not be Yape; but the ftatute gives no fuch intimation; se 
uch carnal knowledge i is rape. 

ra therefore it ee if the be above the ge of. ten 





ated 


asi: 
























ftisrape. 1: Diaede Ube igelat-dgait of Seorderah ‘ ! 
twelve. 2. By the fans of Wefim: ¥ cap. 13. Mil 


fome miftake ee into my lord Coke’ s deGnition of rape, C 
cap. 11. but if the be above the age of twelve years, and a 
at the time of the fa committed, it is not felony. at iat 

But if fhe were above the age of tw elve ik and confented fu 


arape. 5 Hf. 4. 6. a. Dalt. cap. 107. (i) i Ses! 
A fore that opinion of Mr. Finch cited by Ditton ubi. 
jody Stamford, cap. 14. fol. 24, out of Britton, that it ¢ 
rape, if the woman conceive with child, feems to be no law, 
enim Vi oppreffa conciperc pote/t. : 
If the woman ‘confentgd not at the time of the rape cc 
but confented afief, fhe fhall nt have an appeal of rape by 
of /Vofim, 2. cap. 34. but yet the king fhall have the fuit | 
ment, and by the ftatute of 6 R. 2. cap. 6. if the have a hy ne 
fhall have an appeal, and if fhe have none, then her father or tl 
next of blood fhall have an appeal of fuch rape; ‘and by the 
ftatute as well the ravifher as the ravifhed, that fo affented, 2 
abled to have any dower, ‘inheritance or jointure ; ; and 
blood of fuch ravither or: alfenting 1 ravifhed, to whom ‘their 
@fould revert, remain or fall afer their death, fhall enter u 
fame, and hold it as an eftate of inberieanee.- 


as incurs this penalty ; quod vide SB 4 boas 
As in other felonies, fo in this there are or may 

faries before and-after, for tho a 

liament,, that {peaks only of 

fequentially and: incidentally _ acceffaties 

and fo im every new ET Ly 

acceffaries, before or a | Co 
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~» “And note, that at the time of the making of the ftatute of 13 Z, 1, : 
“rape was not felony, for it had long continued under the nature only 
ofa mifdemeanor and not a felony, and therefore it is not at this day 
inquirable in a leet, becaule it is a felony newly created. 6 H. 7. 4.6. 
cadet 4, 22. a. 

~The regular means of bringing this offenfe to judgment ‘was either 
“at the fuit of the king by indi@ment, or at’ the fuit of the party by 
“appeal. 

é The indi€tment onght to have thefe ingredients, 1. It muft be /- 
tonice, 2, It muft be rapuit & carnaliter cognovit. 3. It muft con- 
- clude contra formam flatuti 13 & 14 Eliz. Dy. 304. a. 
~ It may be profecuted by indiétment at any time, for mullum tempus 
_ atcurvit: regi. 

‘An appeal of rape lies for the party ravifhed, and if fhe confent 
© after the rape, the is barred of her appeal, and her hufbind, if rfrare 
‘tied, or the next of kin, if fingle, may have the appeal by the flaune 

vr -0f6 R. 2. cap. §. 
© Uf the next of kin were the ravifher, his next of kin fhall have 
_f aes by the equity of the ftatute of 6 R. 2. 28 A. 6. Coron. 459. 
vi “As tothe appeal of the party ravished two things are neceffary, 
i a ‘That the make freth difcovery and purfuit of the offenfe and of- 
fender, otherwife it carries a prefumption that her fuit is but malicious 
agen this Braéfon at large defcribes Lis. UI. cap. 28. SF. 141. 
“@. Cum igitur virgo corrupta fuerit & oppreffa, fiatim cum falum 
\ wecens fuerit cum clamore & hutefio Aebet accurrere ad villas vicinas, 
rie ibi injuriam fibi illatam probis hominibus oftendere, fanguinem & 
veftes fuas fanguine tinftas & veflium fciffuras, & fic ire debet ad pre- 
eae hundredi {8 ad Jfervientem domini regis, & ad coranatores & 
vicecomitem, & ad primum comitatun faciat appellum, &c. 
1633 ] 2, That the appeal be {peedily profecuted, for it feems, that 
“8 yeat anda day be not allowd in this appeal, but fome fhort time, 
it yi ed be‘not defined in law what time, but lies much in the difcretion 
_ of the court upon the circumftanees of the fact, yet the ftatute of 
«1. cap. 13. allowd but forty days: long delay of profecution 
cl ha. cafe of rape always carries a prefumption of a malicious 
“ution ‘3. If the wife hath once confented after, her appeal 
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committed the Ba. ¢ or ay eas in ‘the coud pve 
aiding, and affifting ; but acceflaries Jefore and after have thelt oe ies 

Touching the evidence in an indi&tment of rape given to the grand 
jury or petitjury. 1 

The party ravifhed may give evidence upon oath, and is in law ae 
competent witnefs ; but the credibility of her teftimony, and how far 
forth the is to be believed, muft be left to the jury, andis more or lefs. 
credible according to the circumftances of fact that con¢ur in that 
teftimony. 

For inftance, if the witnefs be of good fame, if the prefently difeovers 
ed the offenfe made purfuit after the offender, fhewed circumftances and 
figns of the injury, whereof many are of that nature, that only women 
are the moft proper examiners and infpetors, if the place, whereinthe 
fact was done, was remote from people, inhabitants or paffengers, ifthe 
offender 1 for it; thefe and the like are concurring evidences to give 

Perio probability to her teftimony, when proved by others as well 
as herfelf.  _' alin 

But on the other fide, if fhe concealed the injury for any confide- 
rable time after fhe had opporunity to complain, if the place, w 3 
the fat was fuppofed to be committed, were near tormhaiiitants, OF 
common recourfe or paffage of paffengers, and fhe made no ‘outery 
when the fa& was fuppofed to be done, when and where it is pro- 
bable fhe might be heard by others; thefe and the like- citcpm- 3) 
ftances carry a ftrong prefumption, that her teftimony is ie or 
feigned. P| 

If the rape be committed upon a child under ty elve years ¢¢ [6 “a 
old, whether or how the may be admitted to give evidence x] aed 
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f le wit itt Sictenows ant confiders the obligation 
-, of an oath, tho the be under twelve years, fhe may be {worn; thus 
Wwe find it done in cafe of evidences againft witches, an infant of nine 
~ yeatecl ons fworn. Dait. cap. 111. p. 297. (k) 
But if i ivbe an infant of fuch tender years, that in point of difcre- 
. tion the court fees it unfit to {wear her, fe I think fhe ought to be 
¢ “heard ‘without oath to give the court information, tho fingly of itfelf 
# yy it ought not to move the jury to convict the offender, nor is it in 
itfelf‘a fufficient teftimony, becaufe not upon oath, without concur- 
rence of other proofs, that may render the thing probable ; and my 
be -reaforis are, 1. "The nature of the offenfe, which is moft times fecret, 
\ and no other teftimony can be had of the very doing of the fact, but 
the: party upon whom it is committed, tho there may be other con- 
_ eurrent proofs of the fa&t when it is done. 2. Becaufe Ke the child 
.. complains prefently of the -wrong done to her to the mother or otf 
 selations, theif evidence upon oath fhall be taken, yet it is but a nar= 
~~ \-vative of what the child told them without oath, and there is 
ee more reafon for the court to,hear the relation of the 
herfelf, than to receive it at fecoitd-hand from thofe that fwear 
3  painech her fay fo ; for fuch a relation may be falfified, .or other- 
bia eevee at the fecond-hand, than when it was firft delivered. 


abi 
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“For in many ie. doen may be reafon to admit fuch witneflés 1 
be heard, in cafes. efpecially of this nature, which yet the jury is not 
‘to believe 5 for the eas of the trial by jury is in that 


.ctime, and therefore ought ‘ 
ed with death ; but it muft be re- 






I thall sea a before myfelf of a rape in the county 6& 
Suffex. ta ie Fab 
There had been one of that county convicted and cieaiaal fot ay 
rape in that county before fome other judges about three affizes be-’ 
fore, and I fuppofe very juftly : fome malicious people feeing = 
eafv it was to make out fuch an accufation, and how dificult it 7 “] 
for the party accufed to clear-himfelf, furnifhed the two.affizes follow-- 
ing with many indictments of rapes, wherein the parties accufed — 
with fome difficulty efcaped. ae ’ 
At the fecond affizes following there was an anticnt wealthy man 
of about fixty-three years old indiéted for a rape, which was fully e 
fworn againft him by a young girl of fourteen years old, and a - 
current teftimony of her mother and father, and fome other relations. wal 
The antient man, when he cameto his defenfe, alledged that - 6 es 
* it was true the fact was fworn, and it was not poffible cath 36} ¥ 
LAT to produce witneffes to the negative ; but yet, he faid, hh 
age carried a great prefumption that he could not be guilty 
crime ; but yet he had one circumftance more, that he believed : 
fatisfy the court and the jusy, that he neither was nor could be py 
and being demanded what that*was, he faid, he had for above 
years laft paft been afflicted with a rupture fo hideous and. 
that it was impoffible he could carnally know any woman, 1 
had he upon that account, during all that time carnally knov 
own wife,-and offered to thew the fame openly in court; w 
the indecency of it I declined, but appointed the jury toewithdraw it 
fome room to infpe& this unufual evidence; and they agcordinghyy 
did fo, and came back and gave an account of it to the court, that : 
ft’ was impoffible he fhould have to do with any woman in that | 
much lefs to commit a rape, for all his bowels feemed to be. 
down in thofe parts, that they could fcarce difcern his pri 
tupture being full as big as the crown of a hat, eR: 
acquitted. ay Fi 
Again, at Northampton affize s,. before 
upon the Nif prius, a man wafi 
girls not above fourteen years! old, ie sonar 
the rapes fully proved, tho’ cpg, 
was therefore to the fatisfabtion of f the e judge anc 
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" gmalicious contrivance, and the party innocent; he was therefore re. * 
" prieved before judgment. 
- Lonly mention thefe inftances, that we may be the more cautious 
upon trials of offenfes of this nature, wherein the court and jury may 
with fo much eafe be impofed upon without great care and vigilance ; 
the heinoufnefs of the offenfe many times tranfporting the judge and 
jery with fo much indignation, that they are over haftily carried to 
the conviction of the perfon accufed thereof, by the confident teftimony 
» fometimes of malicious and falfe witneffes. 


See 4. Black, Com. ch. 15. page 210——215. Burn, Tit. Rape, 1 Hawk. P, C. 108. Poul. 
ton de pace Regis 134. a 





[637]. CHAP, LIX. : 
Concerning the felony de uxore abdudta five rapta cum bonis viri, 
ome Super fiatutum Wefim. 2. cap. 34. 


MM 
- 


‘ H E Sa. of the ftatute are, De mulicribus abduBis cum bonis 
’ mn virorum fuorum habeat rex fefiam de bonis fic afportatis. 
Sate This part of the ftatute hath affinity with what goes before in 
_ the fame flatute concerning rape ; and tho this learning hath been long 
antiquated, yet it is of ufe to be known. 
_, Ifa wife goes away of her own confent with another man, and 
takes with her the goods of the hufband, this feems to be felony neither 
_in the man nor in the wife, tho Dalt. cap. 108. p. 266. (a) takes ie 
. to be a felony in the man that takes*her and the goods; but it 1s 
f a trefpafs, for which at common Jaw the hufband may haye an aétion 
a ae trefpafs, quare uxorem Juam cepit B abduxit cum bonis viri. 
- But if 7. takes the wife of B, againft her will with the goods of her 
+ -- bufband, but doth ‘hot adtually ravith the wife, it is felony as to the 
goods, for which the party amy. indicted; but as to the taking 
if rai of the wife it is but a trefpifs, for which the hufband may 
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But it fhould feem, that bit in ge 
the ftatute of Weftm. 2. which differs only in this from a trefpafs at 
common law, 1. That the trefpafs at common law is pone per vadios, 
&e. but this is attachies, 14 H. 6.2.6. Again, 2. The writ at 
common law is general, but this ypon the ftatute concludes 
contra formam ftatuti, quod vide Fitz. N. B. 89. 9 H. 6.2ve. [63 8] 

But without queftion, if the wife were actually ravifhed and the 
goods taken, this action lies for the hufband, and he fhall recover 
damages for the rape as well as the goods, tho the wife were dead 
or divorced after the rape. 44 Affiz. 13.41 E. 3. Aion fur fia~ 
tute 371. +e ; 

And it feems fuch an aétion was antiently in the nature of an 
appeal of rape and robbery grounded upon the flatute of Wefin. 2. 

And by the aritient law (the defendant being convicted in a writ 
founded upon this ftatute, as before, was to have judgment of death, 
Which appears moft evidently by the ordinance of parliament, Rot. 
Pari. 8. £, 2, M. 3. and afterwards fent by Adittimus into the king’s 
bench, 7. 11 E. 2. Rot. 4. London, which recites, that in fuch cafe 
the defendant was not bajlable, Eo quod idem implacitatus, fe haji/ nad. Somme 
tranfereffione convictus fuiffet, Jufpenfioni adjudicari deBeret, and theree 

fore provides, that the defendanj, if of good fame, fhall be hailed. 

And according to this are the books 13 Affix. 5. 15. £. 3. Utla- 

garie 49. Coron. 122. 18 E. 3.32. a. anda cafe ofa vicar citedtobe 
13 E. 2. who had his clergy in this cafe, but it fhould feem it wasing 
tended, 1. Whena rape was actually committed, vsde 44 Affi. 13, 
and 2. When the action was grounded upon the ftatuic, and not | 
barely at common law. 
“ But the law-hath been long difused to give a capital judgment upon ee a. 
this writ, and in procefs of time nothing, as it feems, was recovered 
but damages, tho the writ were brought upon the ftatute, for rapkit 
is now intended of a fample taking. 9, Eliz. Dy. 256. b. 2 Corde. 
435. fuper Wefim, 2. cap. 34.43 E. 3.23.4. 

‘And it feems the law was rdingly taken, fof the Statate of 6 ¢ 
R. 2. cap. 6. gives an appeal tgthe hufband for the rape ie 
in fome cafes, which it needed not have done, if by the law, as i 
then ufed, the hufband might upon fuch a writ convict rhe 
obtain judgment of death againft him, 

And befides, it wan very smoequenichty: dat in 9 iil 
pata Seahaarge ‘and that wants che material 
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Me ae. wil y to exprefs a felony, (namely carnaliter cognovit and fe- 


 bonice) jatementiph death fhould be given, and {0 this. courfe expired 
of itfelf. 


CHAP. LX. 


Of felony by purveyors taking victuals without warrant.” 


Y¥ the flatute of Articuli fuper Cartas, cap. 2. It is enaéted, Si 
nul face prifes fans garrant, &9 les emport encountre volunt de ce- 
dui; a ge les piens font, foit maintenant arreft per le vill, oule prife ferra 
Fait, & amefne al prockein gaol: Et fi de ceo foit attaint, foit fait de 
Gui, come de laron, fi la quantite de biens le demand. 
“If 4. having no commiffion take goods by pretenfe of a commiffion 
as’ purveyor, and the party not knowing that he hath no commiffion 
fl and fuffer him to take it, yet this is felony; but if the owner 
— “knew he had no commiffion, and yet willingly fell it to him as a pur- 
 weyor, and he take and carry it away, this is not a carrying away 
_  agairift the confent of the owner to make a felony within this ftatute. 
ik ° 2 Co. Inf. p. 546. fuper Articulis, cap. 2. * 
x4 “his pin of felony is conned bythe ar of 18. 3. cap. 7. 
and 4 E. 3. cap. Ae, 
_» Afterwards by the Matute of 5 E. 3. cap. 2. and 25 E. 3..cap. 3. 
* Tf a purveyor thal! take goods above the value of twelve-pence 
_ #¢-without teftimony and appraifement of the conftable, or ae 
i Wes tallies given, this is alfo felony. . 
AN 640} » Again, “by the dtatute of 25 E. 3. capi 15. * If 2 gveeyec 
"4 take fheep.and their wool betwixt Laffer and Midfummer, 
i felony, if he dhore them at his own houfe. 
ga by the ftarute of 36 E.'3. cap.2. ** If any purveyor take 
goods or “carriage, votherwife n_ is contained in their com- 
tT its felony. Re: ne de 
heme Pg the offender i is not. eofebed, clergy but 






















Only by two fubfequent aéts, namely 13 Car. 2. cage and 
Car. 2. cap. 20. there is»a fpecial purveyance of carriage fettled fore i 
the king’s houthold, and for the navy and carriage of ordnance ;: but a 
the ftatute of Articuli /uper cartas, and the other ftatutes making fe. be a 
Jony in cafe of undue purveyance do not concern this new eftablifhed 
purveyance, becaufe fettled in another way ; and therefore I {hall fay 
no more touching this matter. 





CH A P/ LX. Ca 


Concerning the new felonies enacted in the times of E. 2. E. 3 and 
as Rs RR ti 
N the times of thofe kings there were but few new felonies Bay ote 
other than thofe Mer, purveyors, whereof in the’ former py" 
chapter. ~~ 2 A 
By the ftatute of 1 gE 2. De frangentibus prifontm, the law was | 
fettled in that point, whereof Ihave faid fufficient /upra, cap. 5 
By the ftatute of 14 £. 3. cap. 10. “ If a gaoler or undeteepar 4 
by too great durefs of imprifonment, and by pain make i 6 
“any prifoner in his ward to become an appellor againtt | or] 
“ his will, and thereof be attaint, he thall have jndgihensiat: life and 
** member. aah Eid 
‘Thefe words in any aé& of parliament Zit (met de vy (8 member 
create a felony. - as 
This act extends fo a gaoler de fab, tho he be not a gaoler de j 
The offender hath the benefitof clergy: vide . ¥: c. cap. ' 
p- 91. touching this felony: it ite ' 
’ By amadt Rot. Par.17 EB, 3. n. 15. ut not olan; the fimporta= 
tion of falfe and evil money is pyohibited under pain of life and mei. 
ber, and the exportation. of cqjh or bullion prohibited under. ain. 
forfeiture, and if the fearcher be CSET Ka: the: 
4s enacted to be felony in the fearcher. g 
© Hfitvbe faid this a& sin apis eciacig eet 
ney felony, becaufe declared treafon by the ftatute of 25 B. 
pe tence “Bpsheagaey £ 3. before-m 
ees ue! pe vail aA me ‘ ‘6 } tea 
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was granted to Dutch merchants and others to import theit own coin 
fo it were as goodas flerling, and that, if they pleafed, the merchants 

‘might trade between themfelves with that foreign money ; and it was 

neceflary in refpeét of that foreign money to impofe a new penalty 
upon the importers of falfe money of that kind, becaufe that foreign 
coin was not within the ftatute of 25 E. 3. 

But this feems to be but a temporary law during that {pecial inter- 
courle between the Englifh and Dutch, and befides by fubfequent 
_ fatutes the penalty of treafon is annexed to the importation of coun- 
terfeit coin made current by proclamation : quod vide fupra, cap. 20. 
p- 225. 

By the ftatute of 27 E. 3. cap. 3. of the ftaple, the exportation of 
wools, wool-fells, leather or lead by any Exglifh, Irifh, or Welch- 
man, is prohibited under pain of lofs of life and member, and for, 
feiture of lands and goods (a), but this was repealed by the ftatute of 
36 E.3. cap. 11. whereby it was enaéted, that merchants denizens 

may pafs with their wool as well as foreigners without being reftrained. 

[642] But yet this was not full enough, and therefore by the 

** flatute of 38 E. 3. cap. 6. there was a fuller repea} of the 
ftatute of 27 E. 3. as to the point of felony, yet the forfeiture of lands 
and goods continued upon merchants denizens, and the fiatute of the 

~ ftaple was confirmed in all points by 38 £. 3. cap. 7. 

* But by the ftatute of 43 £. 3. cap. 1. the flaple of Calais was abo- 
lithed, yet by 14 R. 2. cap. 5. exportation of wool, woolefells, lea- 
ther and lead are prohibited to denizens under pain of forfeiture 
ofthem. ° 

By the ftatute of 27 £. 3. de proviforibus, cap. 5. ingrofing of 
Gafeoign wines made felony, but that penalty sees by the ftatute 
37 E. 3. cap. 16. 

‘So that thefe ftatutes ftand now repealed. 

But yet by theftatute of 18 H. 6. cap. 15. the carrying of wool or 

" wool-fells out of the .ealm to other places than to the ftaple of Calais 

kj without the king’s licence is felony, excepts wools carried to the 

fet fireights of Moroces.  - 

)  ‘Phis fatute is fuppofed by my lord Coke, P. C. cap. 32 to be in 

: “force, but that being doubted, becaufe the ftaple of Ca/ais then in ule 

_ hath been long fince abolithed, hs" ptcpemmmamtele 0 aime 

% Dy of this prefemt parliament (2): 

ct ne Ge, Psp. 95: (6) 12 Cor, a. cap. 52. 15 & 14 Cor, 2, “he 
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But whether that aét be in force or not, the offender was not there= 
by excluded of the benefit of clergy. ‘err 

By the ftatute of $4 E. 3. cap. 22. the concealing and taking away 
of an hawk was two years imprifonment; but by tlie ftatute of 37 Ey - 

3. cap. 19. the ftealing of a faulcon, tetcelet, lanner, or i j 
made felony. 

See the commentary Co. P. C. cap. 34. where it is declared, that this 
act extends only to faulcons, and thofe of that kind. 

The proof intended by this a& is not by jury but by cireumftances, 
as varvels, &c. 

The offender is within benefit of clergy. 

As to the laws in the time of Richard I. 

6 R. 2. cap. 6. concerning the 5 alee? of rape, de quo fatis, 
cap. 58. 

1 R. 2. cap. 8. of purveyors, de quo /upra, cap. 60. rae it 

By the ftatute of 18 R. 2. cap. 3.‘ If any man bring 6421 
“ or fend into this realm or the king’s power any fummons, [643] 

“ fentence or excommunication againft any perfon for the caufe of — 
“ making motion, affent or execution of the ftatute of provifots, he “= 
“ fhall be taken, arrefted, and put in prifon, and forfert all his lands; © 
“tenements, goods and chattels »for ever, and incur the pain of life 
“ and member ; ‘and if any prelate makes execution of fuch fummons, © 
* fentence or excommunication, his temporalties fhall be taken eat 
“ abide in the king’s hands till due redrefs madg. 

“ And if any perfon of lefs eftate than a prelate makts fuch execu’ 
“tion, he fhall be taken and arrefted and imprifoned, and mabe: te 
“and ranfom by the difcretion of the king” 's council. 

The bringing ix of bulls of this nature is againft the coiiendn dae) 

_and fometimes antiently punifhed as high treafon, Vide Co. P. C, Lip 
36. & Libros ibi. 

But now by the ftatute of 18 Eliz. cap. 2. the offisinle’uajavell i che 
bringers ix, as executors of thefe bulls, &c, is made higltltreafon, as. 
well in perfons eccclefiaftical as ral. + sh ES 

There is nothing elfe in thefe reigns that enadts a newfelony, 
only fome ftatutes direGting the procefs and juri{diétion, whereby fe 
gga =e a~ / 
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+ Comeerning the new felonies enadicd in the times of H #. H. 5. H. 6- 
ae ; E. 4. 
yy the ftatute of 5 H. 4. cap. 4, itis ordained, ‘* That none from 
v, “‘ thenceforth fhall ufe to multiply gold or filver, nor ufe the 
* craft of multiplication, and if any do, he fhall incur the pain of 
" * felony in this cafe (a). 
* And the reafon of this a&t was not:becaufe they thought the real 
_ tranf{mutation, of metals into gold or filver was feafible, but the reafon 
uf is given in the petition of the commons. Rot. Car. 5. H. 4. n. 63. 
Car plufers homes par colour de ceft multiplication font faux mony a 
sg grand deceit. du roy S damage de fon people: vide tamen Co. P.C. cap. 
: / 20. difpenfations granted to particular perfons by 34 & 35 H. 6. for 
othe ufing of this art with a non ob/ffante of the ftatute of 5 H. 4. 
poe: "The offender is to have his clergy. 
~ And altho‘.c ftatute mentions not acceffaries before or after, yet 
i a ftatute making the fat felony doth confequentially fubjeét accef- 


ia and ig to the penalty, tho this be made a quare. Dy. 


* 







: hy the -ftarute of 5, H. 4. cap. 5. cutting the tongues or 
Oba) 4 putting out the eyes of the king’s fubje&ts of malice prepen- 
« ee enacted to be felony. ° 
tne This was extended to other difmembring} as cutting offears, by 37 
8. cap. 6, but by an aQ of this prefent parliament /) this and 





SE y this aft it a sone ee led by 1 W. & Mi 
not the extracting gold or filver out of cap, rovided "tae the "sold or filver 
id or other metals, which isnow known extra y the faid art be carried to 
t ing, for that is not the the Tower of London for the making of 
Id or filver, but ot onies, and be not otherwife difpofed of. 
coarfer y \ (4) 22 & 23 Car.2. whereby the cutting 

Out or difabling the tongue, putting outan 
“4 » flitting the nofe, cutting off a nofe or 
‘ lip, yt or difabling any limb or 
° Joo ara rete an intention to 
maim or disfigure, is felony without bene- 
fit of clergy; upon this datate Coke and 
- Woodburne wete conviéted and executed for 
i the nofe of pha oat 1. 
Stale Tr. Vai. a Bie 
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fome other difmembrings are made felonies out of the benefit of the nS 


clergy. , 
By the ftatute of 3 H. 5. cap. 1. “ If any perfon do make, buy, 


“ coin, or bring into the kingdom Gadli-half-pence, Sufkins or Dodd 
“ fins, to fell, or put them in payment in this realm, it is felony. 

And bv the ftatute of 2 H. 6. cap. 9. If any man pay or receive 
the money called Blanks, it is alfo felony ; but both thefe are within 
clergy, and by the whole difufer of thefe coins thefe ftatutes are of 
litde ufe. 
By the ftatute of 3 H. 5. cap. 3. it is enacted, “ That procla- 
mation fhall iffue, that all Britons depart out of the realm before 
the feaft of St. Fokn Baptif?? next, upon pain of lofs of life and 
“« member. ° 

But this was but a teniporary law and expired. 

By the ftatute of 3 H. 6. cap. 1. it is enaéted, “ That no congre- 
* gations or confederacies be made by mafons in their affemblies, 
whereby the good order of the ftatute of Labourers is violated; 
and they that caufe fuch affemblies to be holden, fhall be adjudged 
* felons. 

But the ftatute of Dtennteaing repeald by the ffitute of 5 Eliz. 
cap. 4. this law is confequentially repeald. Co. P. C. cap. 35. p. 99 

By the ftatute of 8 H. 6. cap. 12. it is enagted, “ That if any 
“ record or parcel of the fame, writ, return, panel, procefs, or war- 
“ rant of attorney in the king’s courts of chancery, exchequer, the 
“one bench or the other, or in the treafury, be willingly ftolen, 
“ taken away, withdrawn, or avoided by any clerk, or by any other 
“ perfon, by caufe whereof the judgment fhall be reverfed ; [ 6 6}: 
“ that fuch ftealer, taker away, withdrawer, or avoider, 
“ their procurators, counfellors, and abetters thereof indiéted, and by 
“ procefs thereupon made, duly convict upon their own confeffion, 
“ or inqueft thereupon taken of lawful men, half whereof hall be 
“of men of any court of the fame courts, and the other half of 
“ others, fhall be judged for felons; and that the judges of the fame 
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“* courts, or of the one bench gr the other, have power to hear and 


“ determine fuch defaults before them, and thereof to make 
“ nifhment, as is aforefaid. 
In the confideration of this ftatute, it will be PRR ho 
1. How the law ftood in reference to the matters abovefaid 
act made. 2. Wilt is the jmport of the feveral parts of this 
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‘At hs common law, the undue white, or P waliedeting of a record, 
was a great offenfe, for which even a judge himfelf was punilhiahla 
hy fine and imprifonment. 2 R. 3.10. Hengham a judge was fined 
eight hundred marks for raifing the record of a fine of thirteen fhil. 
liags, and four pence impofed upon a poor man, and reducing it to 
ix thillings and eight pence. (c) 
jeBy the flatute of Wefim. 1. viz. 3 E. 1. cap, 29. it is enacted, 

, “ That if any ferjeant, pleader or other, do any manner of deceit or 

' collufion to the king’s court, or confent to it in the deceit of the, 

\ court, or to beguile the court or the party, and be thereof attaint, 
“ he thall be imprifoned for a year and a day, and from thenceforth 
“, fhall not be heard to plead in that court. 

_ And if he be no pleader, he fhall be imprifoned in like manner, and 
if the trefpafs requires greater punifhment, it fhall be at the king’s 
pleafure. (d) 

Upon this act it was that Rebert de Gre/hope a common 
t 47] attorney was imprifond for a year anda day, and banifhed 
the court of common pleas, for embezzling a part of a record, viz. 
F.19 E.1. Rot. 57. in dorfo, C. B. mentiond in Co. P. C. cap. 19 
_p. Tl. vide finite, H. 22 E. 1. Rot. 33. in dorfa, Cant. Coram 
Rege. (*) : 
("2.8 E.3 Rot. 15. in dorfo. Rex. B. R. Thomas of Carleton con- 
*. vit of the rafure of the word ef ina writ, is committed to the mar- 
thal, & inkibitum eff ei, ne amedo deferviat in officia five fervitio vice- 
on com’, pericule quod incumbit, and this it feems was vpon the fame a&t 
of $£..1. (¢) 
Ff aclerk had made a mifentry of record, the judge, before w fas 
“it-was, might, ore tenus, rectify that mifentry, tho a confiderabletime 
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Ry iM. 24.F.3. Rot. 41. Kane. Rex. it was prefentedybefore Richard 
j ee ea and his fellow juftices of oyer and terminer, 18 E. 3. 


gc in the reign. (*) This was the cafe of Giles de Berton, 
En was employed who was convitt, eo gidd /cienter procuravit 
ding a ecard at Wefiminfter, omiffionem dici in procefiu & recordo coram 
Tr. it with a clock, which made itiariis de bance, quod coram rege venire 
ithe j #; On account of which omiffion the 
{usien udgment of the court of common pleas 
d been reverfed, pes decepsione prediiia 
committitur marcfoallo, & ea finem fecit 
cum domino rege pro to feli 
is od It does not appear from the recordy 
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that one Warefius atte Capele had trefpaTed in the free warren of the 

carl of Huntingdon, and the abbot of Batte/, and he was convidted 
by his own confefhon, and the clerk had entred the fine ten fhillings. 
The record being fent into the king’s bench, Richard de Kellefhult 
came into court, & in/pecFo irrotulamento, faid, Quéd clericus Suns 
frnem illum furreptivé & contra recordum fuum intravit, & dicit quid 
finis ille affeffus fuit per ipfum & focios fucs pro quolibet articule ad decem 
Tbras, & Sic finis ejus ejufdem Warelii /ummatus fuit ad viginti librasy 
& illud expre/s? ore tenus hic recordatur, and prayed for the king, quéa 
finis ille Jecundiim recordum fuum intretur in rotulis extra€lorumy, and 
it was accordingly entred ; fo that a judge of record is as it were a 
living record, and controuls the entry of the clerk. 

In the time of Richard II. there happened two great complaints 
again{t the judges and clerks for the mifentry of a record: the one 
Rot. Par. 1 R.2. pars 1. a. 57. for the lady Spencer, who (6 8] 
pleaded to a Quare Impedit brought againft her by the king ; 
but at the end of Trinity term laft, the record of her plea was rafed 
in a material place to her great difadvantage, and the judges refufed 
to amend it, becaufe after*the term: the anfwer Waser 

Tiel plee come les juftices voillent recorder ge ent cftoit pledex, foit de 
novel entre en le lieu de la rafure,nient contrefteant ge le terme, en gel 
le dit plee fuit pled, foit ja pafs, F roy voit qe celui, ge fift la rafure, 
Joit punifh pur fon malfait. 

The other was Rot. Par. 7 R. 2. pars 2. n. 20. at,the complaias ue 
of the prior of M/ountague, That whereas in a writ of right brought), 
againft him he prayed in aid of the king, and was oufted of aid by 
the cqprt, who entred que/itum eff a Priore, fi quid, Fc. the judges’ 
ment that was given was didium eff Priori, quod refpondeat fine auxilio; . 
and accordingly the judges came into parliament and agreed, par 
new entries fhould be made, as was defired by the prior, and there-: 
upon the prior brought a writ of error in parliament nk the record 


fo amended. Sea 
Thefe occurrences did aero” mT following, Vi%. 8 Rs git 
draw on the act of 8 R. 2. cap againft the rafing of records, and 






the falfe entring of pleas, whereby it is enacted, “+ That if any jud 
“ or clerk be of default (fo that by the fame default enfueth 
“ rifon ef any of the parties) fufficiently conviét before thee 
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« be punifhed by fine and ranfom at the king’s will, and fatisfy the 
a party. 

Thus this a& fetuled it, and fo it ftood till 8 H. 6. but in this aé& 
there occurred fome inconveniences. 1. The way of trial before the 
king and council was difficult and inconvenient. 2. The pumifh- 
ment.as to the clerks feemed too gentle. 3, It did not meet with 
the inconveniences of ftealing records. 4. It was found of great in- 
convenience to the due adminiftration of juftice; for the judges have 
often occafion upon their own memory of the record, and fome- 

__, times upon examination, to rectify undue entries, and were 

C J required.in fome cafes to amend the mifentries, or fmall mif- 
takes in records by the ftatute of 14 E. 3. cap. 6. and other ftatutes, 
which could not be done without rafures and alterations of the record 
and. roll, 

To 1emedy the latter of thefe inconveniences in the beginning of 

this very ftatute of 8 H. 6. cap. 12. and farther by the ftatute of 8 H. 6. 

cap, 15. a liberal power is given to the juftices to amend records, in 

the purfuance of which power they were by thefe aéts of 8 H. o. 
protected again®, the dangers and feverity of the act of R. 2. 

And then this a& proceeds to infli@ punifhment of felony againft 

clerks and others, that willingly avoid records, &@c. which penal Jaw 

~ did not at all extend to judges upon three apparent reafons. 1. Be- 

caufe by this very law, judges had power upon examination to amend 

» Tecords. 2. Becaufe the judges of the feveral courts are made the 

), Judges to hear and determine thefe offenfes. And, 3. This claute 

not mentioning judges (as that of § XK. 2. did), but beginning with 

*. clerks and other perfons, judges fhall not be included, who age fu- 

perior officers, upon the reafon given in the 2 Co. Rep. cafus archi- 

epifcopi Cant’, and accordingly it is agreed by my lord Coke, P. C. 

(ap. 19. p. 72. E 

. Now: I come to the confideration of the ftatute itlelf, ‘wherein my 
d Coke, P. C: cap. 19. hath made a full collection, to which I can 
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Englifi proceeding, as fubpena’s, attachments, commiffions re = J 
amine witneffes, becaufe thefe being under the great feal, are matters 


m3 aay 
of get . 


. The Treafury is added, which doth not only extend to the ree 
“ins of the treafury of the courts of king’s beuch and common 
pleas, but alfo to the records in the receipts of the exche- 

guer, under the cuftody of the treafurer and chamberlains [ 50} 

of the exchequer: and alfo to the records in the Zower, and in the 

~thapel of the rolls, yea, and the records in the cuftody of the clerk 
of the lords houfe in parliament, (but not to the journals,) for thofe- 
are the king’s treafuries of records of the higheft moment. a 

3. The offenfes mentioned are four, flealing, carrying away, with 
drawing, of aveiding ; and this laft word avoiding is comprehenfive, 
for it extends to rafing, cutting off, clipping, yea, agl cancelling & 
record, 

4. But thefe muft be done voluntarily, as well as felonic?, and both 
thefe words muft be contained in the indiétment upon this ftatute. 

A rafing or cancelling of a record by the order of that court in 
whole cuftody the record is, is no felony in him that doth it, nor in 
the court that commands it, for the court hath a fuperintendence, as 
well over the record as over the cleiks. 

5. It extends not to judges for the reafons before given. 

6. It muft be fuch an embezzling or avoiding of the record, by 
reafon whereof a judgment is reverfed, and therefore it extends only 
to judicial records in any of thofe four courts or tieafuries, be te ite 
yOdgment in a cafe criminal or civil. ‘A 

And therefore it is equally an offepfe againft this ftatute whether’ 
the ‘avoiding, &c, be after judgment given or before, in cafe judgs 
ment be given after the offenfe ; and it is held, that an outlawry, tho. nah 
it be per judicium coronatorum, is a judgment within this ftatute. d 

If the judgment be not actually reverfed by tuch embezzling, Sc. uy 
yet if it be reverfible by reafon thereof, it & - this oa 
2R. 3. 10. , 

And it extends not only to 9 reverfiblenefs by writ of error, mu 
reverfiblencfs or avoidablenefs of judgment by plea, by reafon : 
embezzling, é#c. is within this ftatute, 2 R. 8. 10. 

But what if the offenfe of embezzling, avoiding, or 
fuch as goes in affirmance of the judgment, and 
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which otherwife were reverfible, if it ftood as before that offenfe 
committed? tho this in fome cafes be punifhable by the court as a mif- 

+ demeanor in the clerk, yet it feems not felony within this act. 

And the common practice at this day is, if the Venire facias or 

Dijfiringas be erroneous, and would make the judgment erroneous, if 

filed, but being not filed, is aided by the ftatute of 18 Eliz. cap. 14. 
the court never compels the clerk to file fuch writs after vent, 
much lefs punifhes them for not doing it. 

But if 4 B. be fued by the original to the exigent and outlawed; 
and afterwards the exigent is made C. B. and the original is alfo made 
@. B. to make all agree, this is felony as well in the clerk that rafeth 
the original, as him that rafeth the exigent. 2 2. 3. 10. 

4. Vf the offenfe rifeth in two counties, then it is difpunifhable. 
2R. 3. 10. 

8. The trial is to be one half by the cleiks af the court, and the 

other half by others. 
9. The judges of the court of the one bench and the other are by 
this ftatute enabled to hear and determine it without any other com- 
miffion, and each of thefe courts have a concurrent jurifdiction, and 
where it firfl befilis there it is to proceéd. 

So that it feemeth, if the offenfe were in the record of the king’s 

. bench, the juftices of the common bench may hear and determine the 

offenfe, if it be there firft indidted. 

This power is to hear and determine; the confequence whereof is, 
‘that it enables tkhefe refpective courts to take indi€tments of thefe of- 
fenfes; this, tho it be intrinfical to the court of king’s bench, (for 
a ‘they fwear a grand inqueft and take indictments every term,) yet it 

is a mew power in the common bench. 
~ And altho the trial of the offenfe is to be a party-jury of clerks 
a others, yet the indictment may be taken either of clerks alone, 

» or of foreigners alone, or of both, for it is only the trial that is to be 

PY shy fe & party-jury. : 
=e In the cafe of Danby and others, 2 R. 3.10. thefe points 
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move into another county, it muft be heard.and de vermin’ iD j 
county where the fact was committed, and cannot be indiéted,, heard: Ay 
of determined ig another county than where it was done. 3: That re 
therefore in that cafe there mutt be a {pecial commiffion to the juftiées 
of the one court, or to the juftices of the other, to hear and deter-' 
mine the offenfe in that other county, and then they may there take 
the indi@ment and try the offender by a party-jury according to the’ 
act; but it feems, if the indictment be taken by virtue of fuch com- 
‘miffion, it may be removed into the king’s bench by Certioragj if 
indi¢ted before them, and then tried according to the dire@ion of *the 
act. 4. If the offenfe were committed in London, where, by privi 
lege and charter of the city. the mayor is to be one in commifion’ 
ay ethe guormn; yet in this cafe the mayor muft not be named. in 
the commiflion, but only the juftices of one of the courts. 5. If the 
ofente be-mixt, and partly in A/iddic/ex, where the court fits,“and 
partly in London, or any other foreign county, the felony is difpus 
nithable, and fo it remains at this day, notwithftanding the ftatute of 
2493 E. 6. cap. 24. 6. But yet in this cafe the offender committing 
put of the offenfe in Afiddle/x, may be indicted of mifprifion of fe- 
lonyin Atiddlefex, or comnftting part of the offéttt in. London, may 
he indicted of mifprifion of felgny in London, and thereupon fined-and 
uuprifoncd: and accordingly it was done by the advice. of all the 
judges, and the parties fined, for every felony includes mifpriGion. 
And yet obferve, 1. The felony was one entire felony committed 
1 two counties, and therefore neither enquirable nor determinable in 
one county; for the jury of that county cannot take notice re ] ' 
part of the fact committed in another, and yet the mi{prifion 
ot that felony was inquirable and punithable in either county, where 
but part of the felony was committed, and yet the jary in thatycafe _ 
muft take notice of the entire felony, part whereof was committed in 
another county. 2. Altho the felony itfelf is.by the a& limited to 
fpecial juri{diction and manner of trial, yet the mifprifion of that fes 
lony was tried by a common jury, and before the géneral commiffions 
ets of cyer and terminer in the county where the offenfe was conminit= 
ted. In this offenfe the offeider hath the benefit of clergy. < } 
11 H. 6. cap. 14. It was made felony for three years to thip 
' chandizes of the ftaple in any creeks; but this is expired. 
“18 H. 6. cap. 15. peo x wopis, other than 
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48H. 6. cap. 19. Soldiers departing from their captain without 
licenfe, felony. This, together with thofe other ftatutes, of the 
fame kind, as 7 H. 7. cap. 1. 3 H. 8. cap. 5. I fhall refer to the 
flatute of 2 E. 6. cap. 2. where 1 fhall take the whole matter of 
foldiers departing into confideration. 

28 H. 6. cap. 4. It is felony to take a diftrefs in the counties and 
royal feignories in Vales or dutchy of Lanca/ter, and carry them out 

, of the faid counties, dutchy or feignories, {c. faving for the lords of 
fees.giftraining. ‘This act was to continue only five years, and thea- 
expired. 

#3 H. 6. cap. 1. If houfhold fervants, after the death of their maf- 
ter, violently and riotoufly take and fpoil the goods of their mafter, 
and the fame diftribute among themfelves, upon complaint mad@iby 
the executors, or two of them, to the chancellor, the chancellor 
with the advice of the chief juftices and the chief baron, or two of 
them, ihall direét writs of proclamation to the fheriff for the offenders — 
to appear in the king’s bench upon fome day certain, fifteen days at 
Jeaft after the proclamation. 

And if he appear, he fhall be committed to anfwer the 
f6 Visit of thesexecutors by bill or writ; but if he appear not at 
the return of the writ, after proclamatipn fo made, he fhall be attaint 

_, of felony. 

P ‘This fiatute extends to one executor, if but one, and to adminiftra- 
| tofs, if no executors, to a lord keeper of the great feal, when no 
chancellor. . : 

__. This was a procefs much in ufe in cafe of great offenfes, efpecially 
§ about this king’s reign, to conviét men fometimes in civil offenfes, 
La \fometimes in cafes criminal upon default of appearance at the return 
( ofthe proclamation. Vide Stat. 5 H. 4 cap. 6. 11 H. 6. cap. 11. 
hal ‘But this attainder doth not exclude the offender from clergy: Co 
P. C. cap. 43. p. 104. 
4 42 E. 4. cap. 5. All wools, woolfells, morling and thorling of 
im wreland, Cimberland, Northumberland, and Durham, to be 
ed-out, fhall be thipped at Newca/f/e upon Tine, and thence to 
‘Calais or Middleborough, there to be {tabled and uttered, and all other 
wools, woolfels, morling and fhorling, to be conveyed only to the 
ftaple of Calais; if any attempt to the contrary, it thall be felony, 
faving the king’s prerogative to licenfe tranfportation elfewhere, This 
oo ond fo. expired. 
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17 E.4. cap, 1. ifany thal] carry or caufe to be carried ontatdie. 
realm or Wales, any manner of money of the coin of this realm, or ti é 
any other realm, plate, veffel, mafs bullion, jewels of gold wrought’ 
or unwrought, or filver without the king’s licenfe, except the perfoms © 
difpenfed with by the ftatute of 2 H. 6. cap. 6. it hall be felony, 

This at was to continue only for feven years. 

And by the aét of 4 7. 7. cap. 23. it wag re-enacted again to con- 
tinue twenty years; and by the flatute of 1 H. 8. cap: 13. it was con- 
tinued till the next parliament, (/) and then difcontiaued ; but by the 
aét of 7 E. 6. cap. 6. it was revived for twenty years, and then exe 
pired ; fo that at this day the exportation of gold and filver is not fe» 
lony, but remains only under the penalty of thofe ftatutes that prow” 
hibit its exportation under pains of forfeiture; for the act of ee 
17 E. 3. did not make exportation felony. (g¢) And having f 55] 
this occafion I fhall here once for all give an account of the laws in - 
force againft the nash of money and bullion. 

By the ftatute of 9 E. 3. gap. 1 None are to carry any fterling out 
of the realm of England, nor filver in plate, nor veffel of gold or filver, 
upon pain of forfeiture gf the fame, that he fhall fo carry, withoume 
the king’s ficenfe ; this is conffrmed in fubftance by"38 E. 3. cap. 2, 

5 R. 2. cap. 2. . 

By the ftatute of 2 H. 4. cap. 5. 1f any gold or filver be found in 
the keeping of any upon his paflage over fea, in any fhip or veffel to 
£0 out of any port or creek without the king’s sites it fhall be fore 
fet, faving his reafonable expenfes. 

Merchants ftrangers to lay out one half of the proceed of their met+ - 
chandize upon Englifk merchandize, and may carry over the other 
moiety. 

By the ftatute of 4 H. 4. cap. 15. All merchants, and ftrangers, and 
others, that fell merchandizes here, fhall lay-out the money thereby 
arifing in other merchandizes of England, to carry the fame without 
carrying any gold or filver in coin, plate or ntafs out of this realm, 
upon pain of forfeiting all the fame, faving always their reafonable 4 
expenfes, , 

‘This ag is ftill in force, and received a farther confirmation by ihe 
Ratute of $ H. 4 cap. 9.9 H. 5. cap. 1. 
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2H. 6. cap. 6. No gold or filver ta be carried out-of the realm 
“¢ontrary to the former ftatutes, except for payment of the king’s 
iers, upon pain of forfeiture of the value of the fum fo carried, 
one fourth part to the difcoverer, except ranfom of prifoners, and 
money that foldiers carry for their neceffary cofts, and for horfes and 
fheep bought in Scotland. 
3. H. 7. cap. 8. All foreign merchants fhall employ their money 
eceived in ports, c. upon merchandize or commodities of this 
real, the proof to lie upon the merchant, upon pain of forfeiture-of 
‘all. bis goods, and a year’s imprifonment. This claufe of the ftatute 
of 17 E. 4. made perpetual. 
19 H. 7. cap. 5. None to ‘convey any coin, bullion, or 
[6s ] plate, above the value of 6s. 8d, out of this realm‘into Ireland, 
" . - 04, ana, 
, hor convey fuch bullion, plate or coin into any fhip, boat or other 
*Peffel upon pain of forfeiture thercof, and muking fine and ranfom 
at the king’s will. 
» So thefe feveral ftatutes lic in the way of tranfportation of bullion 
@r coin, tho the at of 17 £. 4. and other aéts making it felony are 
how expired. (/:) 





“N4 CHAP. LXII. 
Concerning the new felonics enacted in the times of R. 3. H. 1. H. 8. 
E. 6. and Queen Mary. ‘ 


=] 


Find no new felony enaéted in the fhort reign of R. 3. 

By the ftatute of 1 H. 7. cap.7. “ At every time as informa- 

tion thali be made of.any unlawful hunting in any foreft, park or 
“ warren by night, or with painted faces, to any of the king’s council, 
© or to any of the juftices of peace im the county where any fuck: 
‘ Aa ‘hunting fhall be had, of any perfon fo fufpected thereof, it thall be 








aH ig ) By 13 & 14 Car. 2. cap. 31. The thauld be a certificate.fram the lord mayor 
fi ing down thefilver money of this realm and court of aldemen of London, that oath 
jrohibited, on pain of forfeiting it, and had been made before them by the owner 
louble the value; and by1§ Car. 2,cape7. of the faid bullion, and by two or more 
8 lawful to export foreign coin or bul- credible witneffes, chat the faid bullion, 
, provided an entry be made thereofat ‘and every part thereof, is fgrcign DROS 
jomi-houle: but by 6 & 7 W. 3. and that no pe a vcs ae 
fhipt, it is ncceflary there pawn win ato 
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“ lawful to anysof the fame council or juftices of peace; to whom 
« fuch imformation fhall be made, to make a warrant to the . . 
“ fheriff of the county, conftable, bailiff, or other officer (657), 
** within the fame county, to take and arreft the fame perfon or pete 
«* fons, of whom fuch information {hall be made, and to have him or 
* them before the maker of the faid warrant, or any other of the 
“ king’s faid Geuncil or juftices of peace of the faid county; and that 
“ the faid counfellor or jultice of peace, before whom fuch perfon or 
** perfons fhall be brought, by his difcretion have power to-examine 
‘* him or them fo brought of the fame hunting, and of the faid doers 
“in that behalf; and if the fame perfon wilfully conceals the fame 
“hunting, or any perfon with him defective therein, that then the 
« fame concealment be againft every perfon fo concealing, felony; 
“ the fame felony to be inquired of and determined as other. felonies 
* within this realm have ufed to be; and if he then oonfefs the truth, 
“ and all that he fhall be examined of and knoweth in that behalf, that 
“ then the faid offenfes by him done be againft the king our fovereign - 
“lord but trefpafs fineable, by reafon of the faid confeffion, .at the 
“next feffions of the pease to be holden for the fame county by the 
“king’s juftices of the fame feflions to be there fefféd; and if any ref 
*‘ cous or difobeyance be mada by any perfon, the which fo fhould 
* be arrefted, fo that the execution of the fame warrant thereby be 
“ not had, then the fame refcous and difobeyance be felony inquitable 
“and determinable, as is aforefaid; and if apy perfon be convict of 
“ fuch hunting with painted faces, vizors, or otherveife difguifed, to 
“the intent he fhould not be known, or of any unlawful hunting im 
** the night, then the fame perfon fo convict to have fuch punifhment, 
“ ashe thould have, if he were convict of felony. (a) 

My lord Coke, P. C. caf. 21. hath given us the whole learning of 
this ftatute, viz. * ‘ ' 

1. The hunting with vizors or painted faces in the day-time, [658] 
and the hunting in the night with or without fach vizors, is 65% 
felony; but the party may make it trefpafs only, if he pleafess 


Dy. 50. a. ; 
. inal 


_ a) But now by 9 Geos 1, cap. 22.(con- any deer, or rob any warren, or fteal ih 
tinued 7 6 Geo. 2. caf. 37.) it is made fe- out oftany river or pond, or foranyper= 
lony without benefit of clergy for any pers fon unlawfully to hunt any deer im » 

being armed with an wea- king's forefts, &c, or malicioufly to ae 
pons, and having their blacked or down the head of any fifh-pond, whereby = 
pape ee 7 aa in any fore‘, chafe, the fith fhall be leit or deitroyed, 
% OF nnlawfully to hunt, kill-or fical ae 1S, Les pa 
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ok It doth not extend to the foreft, or chafe, or park of the king’s 
{); nor to forefts, parks, or warrens in reputation only,and not 
in right. 

9%. The complaint may be made to any one juftice of peace or of 
the council, and the warrant may be granted by any one. 

» 4. The warrant muft be in writing under feal, and grounded upon 
an examination fhewing a probable caufe of fufpicion. 

5. When the offender is brought, he muft be examined of the 
fa& done by himfelf, and then of the fa& done by others, but mot 
wpon-oath. 

+. A hunting without killing is within the penalty. 

‘1. Tho the hunting be not felony, ‘yet the refcue or difobeyance 
is felony. ; 

8. But the refcue or difobeyance made felony is only that which is 
done by the party, not by a ftranger. 

And.altho the party refcue himéelf, yet if he be re-taken, fo as 
execution of the warrant be had, it is no felony. 

9. Ifthe party plead not guilty, and is convict of the fact, it is 
felony; but if he confefs upon his arraignment, it then becomes 
only 2 trefpafs finable, tho he denied it upon his firft examination. 

19. Itis held, that if he confefs not but conceals upon his exa+ 
Mination before the juftice, this alone makes it not felony, neither 
tan’ he be indicted upon this ftatute for fuch concealment ; but it mutt 
be a judicial concealment, namely, if being indicted for the hunting 
he upon his arraignment conceals, then he fall be indiéted de novo 

', for fuch concealment; and if convict théreof, he thall be atraint of 
[659] felony for concealment, tho this feems a difficult expofition ; 
(¢) for upon his arraignment for the hunting he only aniwers 

to that indi€tment, and is not examined touching others ; and befides, 
if he be indicted for the hunting, if there be evidence to convict him of 
the fact, he is convict of felony before the indi€tment for conceal- 
upon his examination before the julticey 


for after the aét had given power to the 
juitice to examine the fufpefted perfon, it 


* . (%) As to thiscafe; a remedy was pro- 
jib wide by 31 H. 8. cap. 12. A this 
offenfe, if committed in the king’s forefts, 


f &c. is abfolutely made felony; but that 
Pegi eve ens repealed by the general claufe 
fl. . 12. a remedy was.again pto- 
| wided G te ftatute of Gan + above. 
‘This difficulty arifes from the afore- 
the a, that eit mul 

whereas the 


; ‘ial concealment, 
ieem y ta mean a concealment 





immediately adds, and if the fame perfon 
wilfully conceals, Sc. the faid concealment 
be felony; and if be then confejs the 
teathcised SS Sine Be Jal Sy aie 

bis ¥ a t 3 the wor 
then Ane timg of ein to be a 
the examination, and therefore the con- 
cealment likewile muft be inended to be 
@ that time, , 
F ment 
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ment comes; and if there be not evidence to convict him: of the prine 
cipal, how fhall there be evidence to.convi& him of the concealment?’ 

11. The concealment that makes a felony, muft be a wie 
concealment. 

By the ftatute of 3 H. 7. cap. 2. It is enacted, “ That whew 
“ women, as well maidens, as widows and wives having fubftances, 
“ fome in moveable goods, fome in lands and tenements, and fome 
“being heirs apparent to their anceftors, had been often taken by 
« raifdoers contrary to their wills, and after married to fuch mifdoerss 
“or to others by their affent, or defiled to the great difpleafure of 
«God, contrary to the king’s laws, and difparagement of the faid 
«women, and utter heavinefs and difcomfort of their friends, and‘te 
‘‘ evil example of others, it is therefore odained, eftablifhed and 
« enacted by our fovereign lord the king, by the advice of the lords 
* fpiritual and temporal, and commons in the faid parliament affem 
“‘ bled, and by authority of the fame, That what perfon or perfons 
“ from henceforth taketh any women /o againft her will unlawfully, 
“ that is to fay, maid, widow, or wife, that /uch taking, procuring, 
** abetting to the fame, and alfo receiving wittingly the fame womant 
« fo taken againft her will, aid knowing the fame, be felony; and 
“that fuch mifdoers, takers, and procurators to the fame, and're- 
“ ceivers, knowing the fame offenfe in form aforefaid, be henceforth 
“ reputed and judged as principal felons. Provided that this aét extend 
“not to any perfon taking any woman, only me her [660] 

“as his ward or bond-woman. 

For the making of a felony within this ftatute, there muft be thefe 
circymftances on the part of the woman: 1. That the maid, wife, 
or widow, have fubftance of goods or land, or be heir apparent, 

2. That fhe be taken away againft her will. 3, That fhe be mar- 
ried to, or defiled by the mifdper, or fome others by his confent. 
Without thefe three concurring, it makes no felony within this’fla- 
tute, 3 & 4 P. & M. Dallifon 22. 4. Thtat the be not in ward, 
or a bond-woman to the perfon that taketh her, or caufeth her to be 
taken only as his ward or bonj-woman. Co#P. C. cap. 12. p. 61+ 1 Pe 

In Fulwood’s cafe, M. 13. Car. 1. B. R. Cro. p. 482. 484. 488. 
492. thefe points were'refolyed: 1. That ifa woman be taken away 
forceably in the county of Milles and married’ in the county of _ 
Surrey, the fa& is indiétable in neither county; for the taking without 
the marriage, nor the martiage without the taking, make not f ny | 





‘ 
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2. But if fhe were taken in the county of Middlefex, and cartied into 
> thecounty of Surrey, fo that it isa continuing force in Surrey, tho be. 
gun in Mi. iddlefex, and then fhe is married in Surrey, there the offender 
may be indicted upon this ftatute in Surrey. 3. Tho poffibly the mar- 
riage or the defilement might be by her confent, being won thereunto 
by flatteries after the taking, yet this is felony, if the firft taking away 
werevagain{t her will (¢). 4. That if as well the marriage as the 
taking away were againft her will, fo that the marriage was voidable, 
yet it is a marriage de faéio, and therefore being taken away agaipht 
her will, and alfo married againft her will, it is felony within this fta- 
tyte. 5. That it is not neceffary in the indictment to fay, that the 
was taken ed intentione to marry or defile her, becaufe the ftatute 
hath no fuch words of ed intentione. But farther, he marrying her 
the fame day he took her, it muft needs appear, that it was ed intene 
one; yet thefe words, ed intentione ad ipfam maritand’, are ufually 
(661) added in indiétments upon this ftatute, and it is fafeft fo to 
do. 6. That the woman thus taken away and married may 
be fworn and give evidence againft the offender, who fo took and 

married her, tho fhe be his wife de facto. , 

And all thefe pofists were accordingly refolved, H. 24 & 25 Car. 2. 
in Brown’s cafe (¢), upon this {tatute, only the indi€tment ran, cepit 
eG intentione ad ipfam maritandam: the offender was convict and ex- 
cuted: and the. reafons me! the woman was {worn and gave evidence 
an the cafe of Brown were, 1. Becaufe the taking away of the woman 
and marrying were the Re day, and fhe was refcued out of their 
hands, and the offender taken the next day, and fo all done flagrante 

_erimine. 2. It was but a forced marriage,’ and fo no marriage de jure. 
3. There was no cohabitation. 4. Concurring evidence to prove the 
whole fact. But had fhe freely without conftraint lived with him 
| that thus married her, any confiderable time, her examination in 
A ea might be more queftionable. ° 

By the ftatute of 39.E/iz. cap. 9. Clergy is taken away from the 
é ‘printipals, procurers, and acceffaries before the offenfe committed. 
© By this a& of 3 H7. 7.,the procurers, as well as the mifdoers them- 
_ felyes, and any perfon that receives the $voman thus taken away are 

sow by this ftatute, and fo oufted of clergy ; but he that receives 

ae offender knowingly, is only acceflary after, and not axel 


en's ~-mentioned_were likewife ruled, 
V. p. at (Ce) 3 Keb, 193+ Ven. 2436 


Quere, 
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ses Whether tho the receiver of the woman be mnade pri 


itz. cap. 9 ia" 
The fhstate of 3 H. 1. cap. 14. recites, * That cstoeinal = gp: 

 guaricls made to fuch as have been in great authority, office, ‘are 

“ of council with the kings of this realm, hath enfued the deftruc- 

«tion of the kings and undoing of this realm, fo as it hath appeared 

« evidently, when compaffing of the death of fuch as were the 

“ king's true fubjeéts was had, the deftruction of the prince was 

“ ichagined thereby, and for the moft part it hath grown by. the 

« malice of the king’s own houfhold fervants, as now of late fuch 

“a thing was like to have enfued; and forafmuch as Y 16 660 2p 

“© the law of this Jand, if aétual deeds be not had, there is 

“no remedy tor fuch falfe compaffings, imaginations, and con- 

“ federacies had againft any lord, or any of the king’s council, og 

* any of the king’s great officers in his houfhold, as fteward, wea 

* furer, comptroller, and fo great inconveniences might enfue, if 

“ fuch ungodly demeaning fhould not be ftraitly punithed before 

“« that a€tual deed were done; therefore it is ordained by the king, 

“and the Jords fpiricual and temporal, and the cogmons of the faid 

“ parliament affembled, and by authority of the fame, that from 
henceforth the fteward, se Seg and comptroller of the king’s 

houfe for the time being, or one of them, fhall have full power 

and authority to inquiie by twelve fad men and difcreet perfons of 

the exchequer roll of the king’s houfhold, ‘if any perfon admitted _ 

to be his fervant, fworn, and his name put into the chequer rofl. 

of his houfhold, whatfoever he be, ferving in any manner,. office 

or#oom, reputed, had or taken, under the flate or degree of a lord,” 

make any confpiracies, compafling, confederacies or imaginations i 

with any perfon or perfons to deftroy or murder the king, or any 

lord of this realin, or any other perfon {worn to the king’s council, 

fteward, treafurer, or comptroller of the king’s houfe, that if it be S 

“* found before the faid fteward for the time beiag by the faid 

“ twelve fad men, that any {uch of the king’s fervants as is above; 

“ faid, hath confederated, conepaffed, confpired, or imagined, as. i e 

“* abovefaid, that he fo found by that inquiry be put thereupon "3 ae 

o : 


e.ae ean na a & 
San te eo me et ee 


. 


= 








“ anfwer, and the fleward, treafurer, and comptroller, or tw 
“ ‘them, have power to determine the fame matter accor 
od at ee ip trial, . that dhen it be, 
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* twelve fad men of the fame houfhold ; and that fuch mifdoers have 
“ no challenge but for malice. And if fuch mifdoers be found guilty 
“« by confeffion or otherwife, that the faid offenfe be judged felony, 
“ and they to have judgment and execution as felons attaint ought 
® to have by the common law. 

66 Vide the obfervations of my lord Coke upon this act, Co. 
[ ] P.C. cap. 4. where on the part of the offender there muft 
be thefe qualifications, viz. 1. He mutt be the — {worn fer- 
vant. 2. His name muft be in the chequer roll. 3. He muft be 
under the degree of a lord. 4. Tho his ite with another 
not of the houfhold be an offenfe, bi he only of the houfhold is 
the felon. 

On the part of the perfon againft whom the confpiracy is, arc 
thefe requifites: 1. The confpiracy to murder the king; or 2. A 
Jord of the realm, but yet only fuch as is {worn of the king’s privy 
conficil. 3. Any other of the king’s privy council, tho under the de- 
gree ofalord. 4. The fteward, treafurer, or comptroller of the king’s 
houfe, tho neither a Jord nor of the privy council. 

The power to hear and determine. 1, The fteward, treafurer, 
and comptroller, <{or any two of them, have power to determine,’ } 
tho the aé& faith, they or any onc of,them may inquire. 2. Ifa fer- 
want of the king’s houfe, ut /upra, confpire the death of the fteward, 
treafurer, and comptroller, yet they remain the only judges in this 
caufe by this adt, tho they may take others to their affiftance, yet 
mone but they fit as judges. 3. The prefentment and trial muft be 
only by the fervants of the houfhold. 4. The inquiry may be by 
twelve or more, but the trial only by twelve. 5. No challenge but 
for malice, 6. The confpiracy muft be plotted in the king’s ‘houf- 
hold. 7. The offender is to have his clergy. 

And note, this being a new made felony, and the manner of its 

determination particularly limited, it is not determinable before any 
other judges, or in any other courts, neither in the king’s bench, oyer 
‘and terminer, 6r gaol delivery. Quere, whether their feffion mutt 

mot be in the king’s houfe. 

. - Bytheftatute of 7H. 7. cap. 1: There is provifion of felony againft 

Captains and foldiers leaving their fervice ; but this I thall take up 








| © The words:bere in the MS. are, Or fo written by miftake, the fenfe requiring 
scree neat & them to be as.above, 





here- 







HISTORIA PLACITORUM CORONA. 


hereafter, au alfo the fatute of 8 2.8. cap. 5. which T tall refer € 


ato 5 P.& M. cap. 3. 
I come to the time of H.8#which was fruitful in en- 


acting new treafons and new felonies, and new offenfes as 


2 


to Praemunire. a 

But there were, two acts of parliament, that small as all new trea- 
fons and mifprifions of treafons, fo all new felonies enacted at any 
time after the firft day day of the reign of Henry 8. viz. 

1 E. 6. cap. 12. Whereby it is enaéted, “ That all offenfes made 
« felony by any aét or aéts of parliament made fince the 23d day of 
“« April, in the firkt year of the reign of king H. 8. not being felony 
before, and alfo all and every the branches and articles mentiond, 
or in anyways declared in any of the faid ftatutes concerning the 
making of any offenfe or offenfes to be felony, not being felony 
before ; and all pains and forfeitures concerning the fame, or any 
of them, fhall from henceforth be repeald, and utterly void and of 
none effect. 


‘ 


- 


* 


~ 


i Mar. cap. 1. Whereby it is enacted, “ That all offentes made ; 


a 
+ 


felony, or limited to be within the cafe of Praemunire, by any act 
or acts of parliament, ftatate or ftatutes madeefince the firft day 
of the firft year of the reign of king Henry 8. not being felony 
before, nor within the cafe of Pramunire, and all and every branchy 
article and claufe mentiond, or in any ways declared in any of the 
faid ftatutes concerning the making of any offenfe or offenfes to 
be felony, or within the cafe of Premunire before, and all pains 
and forfeitures concerning the fame, or any of them, fhall from 
“ henceforth be repeald and utterly void, and of noneeffe. > 
The former of thefe ftatutes, and alfo the latter repeald all new 
felonies enacted in the time of H. 8. who began his reign April 22. 


7 
os 


al 
- 


- 
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1509. and the latter of thefe flatutes repeald alfo the new created ‘ : 


lonies in the reign of E. 6. 
But neither of thefe ftatutes did extend to piracy or robbery pon, 
the fea, nor any fuch ac as concerned matter of proceedings touch- 


ing felonies, that were fuch before the time of H.. 8. and therefore | 
thofe ftatutes in the time of #7. 8. that concerned clergy, fanctuary, hel 


RY 


peremptory challenge, place or manner of trial of felons, or [665 Ms ea 


the ereéting of new jurifdictions for their trial, as that of 


33 H. 8. cap. 12. for ee age 60 ome 


Von. te , “ ea ey, ar 


Vac mi 
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and E. 6. are therefore of thefe kinds, viz, 
i 0 Such as were enaéted ce nove in the times of H. 8. and EF. ¢ 
- and were never after revived or re-enacted by any fubfequent ad of 
parliament; fuch were thofe of 31 H. 8. cap. 2. of breaking the 
~ heads of ponds, and taking fifh, 31 H. 8. cap. 12. and 32 H. 8. cap, 
Al. ftealing of hawks eggs, and eigen S in the king’s forefts, {9¢, 
ar ais 8. cap. 8. of witchcraft. 33 H.8. cap. 14. of préphecies. 
‘H.8. cap.6. The burning of a frame of timber. 37 H. 8. cap. 10, 
Poss papers charging men to have fpoken treafon, 23 H. s. 
tap, 11. Breaking prifon. 
2. Such as were repeald but enacted again in the fame kind, but 
i ‘3 with fome alterations, as 22 H. 8. cap. 10. concerning Egyptians, 
altered by 1& 2 P. ts M. cap. 4, and by 5 Eliz. cap. 20. 
a Hogs Such as were de novo enacted to be felonies in the times of 
a: F 8. and E. 6. and repeald, but re-enacted again, as 22 H. 8. cap. 11. 
* touching cutting ¢ of Powdike, renewed by 2 @ 3 P.& M. cap. 19, 
is H, 8. cap. 5. concerning foldiers, ré-enaéted in a great meafure by 
; ik. 6. cap. 2. and 45 P. & AL cap. 3. 21 H.8. cap. 7. fer- 
“vants embezzling their mafters goods, by 5 Eliz. cap.10. 25 H. 8. 
p. . 6. concerning buggery, by 5 Eliz. cap.17. 23 H. 8. cap. 16. 
4 oncerning "eae re-enacted by 1 Eliz. cap.'1. but finally re- 
















‘Some ailivtes were Sac felony by former acts of parliament 
ore J re A 8. but bad additions to them, extending the felonies oe 







Oe iia ‘oe fit ee thefe ranks of ats, I iHall fay 
— becaufe they are now utterly void; but concerning 
2 Shree ranks of Searaes, I fhall proceed according fo their 


be fata of 8 Hcp 5. as alfo that of 2 E. 6. cap. 2. 
I thall Fon a glared altae o 
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By: the ftatute of 21 H. 8. cap. 7. It is enagted, $f 
“ fingular fervants, to whom any catkets, jewels, money, g 
chattels, by his or their maftets or miitreffes, fhall from henc 
‘< be delivered to keep, that if any fuch fervant or fervants withd 
‘+ themfelves from their mafters or miftreffes, and go away with the Ki 
“ faid cafkets, jewels, inoney, goods or chattels, or any part thereof, 

*< to the intent to fteal the fame, and defraud his or their mafters or 

«« miftreffes thereof, contrary to the traft and confidence to him ‘or 

“« them put by his or their matters or miftreffes, or elfe being in the» 

“* fervice of his or ‘shel tones or miftreffes without any affent or. 

“ commandment of his matter or miftrefs, embezzle the fame cafkets, 

** jewels, money, goods or atau, or any part thereof, or other= 

“ wife convert the fame to hif own ufe with like purpofe to fteal it, 

“ that if the faid cafket, jewels, money, goods or chattels, that any 

** fuch fervant fhall go away with, or which he fhall embezzle with - 
“ purpofe to ftcal as aforefaid, be of the value of forty fhillings, or 

“ above, that then the fame falfe, fraudulent, or untrue a&t and 

« demeanor fhall from henceforth be deemed and adjudged felony, . 
“ & Fc, Provided it extends not to apprentices, nor to any perfon under 

“ the age of eighteen years ¢ but every fuch apprentice or perfon 

“ within that age doing that act thall be and ftand in the like cafe. 
“ as they were before the making of this aét.. This aét to endure.’ r 
“ till the next parliament. 

By the act of 27 H. 8. cap. 17. Clergy was taken away jh iss 
cafe, if the indiétment were laid {pecially upon the jack; of 21 H. 
and purfuant to the fame ; and by the act of 28 Hi 8. cap. 2. this act x 
of 21H. 8. was made serpetual ; but by the act of ae. 6. he 12 4 
thefe aéts were both repealed. oh yi 

But again, by the act of 5 Eliz. cap. 10. this act ‘of 21 (oon) | 
H. 8, was re-enacted and revived, yet it did not revive the. act ‘Wey 
of 27 H..8. cap. 17. for taking away clergy. «1, Becanfe the words a4 
of the reviving act of 5 Hiiz. revive only the aét of 21 H. 8.. Specially i 
and particularly by name, and not any. other incident ak. ‘concerning mete 
clergy. And again, 2. Becaufe the aéts taking away. clergy were f e~ 
cially repealed by the ftatute ef 1 F. 6. cap. 12. except in thofe « 
there particularly enumerated, fo that at this day 3 a ery: i 
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1 “dite, that i in this cafe, and all other cafes of this nafure 
‘where a ftatuteris repealed and te-enaéted, an indi&tment or infor. 
‘mation may. conclude either contra formam ffatutorum, or contra for 
mam fratuti, for it fhall be intended the laft ftatute. And fo it is, if 
a ftatute be but temporary and then expires, and then is re-énated ; 
but if a ftatute be continued till the end of the next feffion of fiatlin- 
ment, and before that next feffion be ended it is continued over, the 
sindiétment may run contra formam of the firft ftatute, for it never 
~awas interrupted, or itmay conclude contra formam fatutorum. P..42 
Eliz. B.R. Disgly and Moore, (¢) M. 31 & 32 Eliz. B. R. Mill's 
nr This ftatute was introductive of a pcw Jaw, when the goods were 
tually delivered to the fervant that gocs away with them ; for 
where there is fuch a delivery it could not at common law be a felony. 
_ But yet a fervant might be guilty of*felony at common law, if he 
oom the goods of his mafter felonioufly, nay, tho they be goods under 
: their charge, as a fhepherd, butler, &¢. vide /upra, cap. 43. p. 505. and 
ki} for this he may be indicted at this day as a felony at common law, and 
of this felony at common law, an apprentice or fervant under the age 
| af eighteen years may beguilty, and indi¢ted thereof at common law. 
And therefore tho the flatute of 21 H. 8. exempt an apprentice or 
a Is 68} fervant uhder the age of eighteen years from the pain of fe- 
lony enacted de novo by this ftatute, namely, where goods 
“are a@tually delivered to him, yet it leaves him in the fame condition 
“as ‘to any felony at common law, as if he were not excepted; and 
‘ therefore if if my butler or (hepherd, under the age of eightees years, 
_ or if my apprentice takes away my goods felonioufly without my 
_ a@tual delivery. tho they are under the value of forty thillings, he is 
¥: ~“indidtable of felony at common law. 

hie i T deliver my fervant a ‘bond to receive money, or deliver him 
to fell, and he receives the money upon the botid or goods, and 













is dcivered. to him, nor ‘felony by this flatute, becaufe tho the 
ad on goods were delivered him by the mafter, yet the money was 
t fo delivered. by the mafter.’ Dy. 5. a. Co. PLC. cap. 44. And yet 

very payment of the money tothe fervant to the malter’s ule, 
i aw tak be actually pofleffed of this thoney ; and 
t ys es ae or tober, Abe nel 
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have a general action of trefpals, or ation pon the fe 
Hed and cry. - a A Ee 

But it is held, that if the mafter delivers. to he fe 
pounds in filver to change it into gold at the goldimith 
to make thées, and he run away with the gold or thoes, it ‘sfetony. 
Crompt. Fuftic. 35. b. 

If 4. hath two fervants, B. and C. B. by the conimand of 4. the 
mafter, and in his prefence delivery the mafter’s goods to C. by the 
mafter’s command, and C. runs away with it, this is felony within 
the ftatute, for it is the malter’s delivery ; but fuppofe it be delive red = 
by the mafler’s command, but in the mafter’s abfence, quere, whe- 
ther this be within the fatute, and what difference there is betwee =H 
this cafe arid the receiving money from a creditor by the mater’ + 
directions? yet vide Dy. 5. it feems felony. 

If the mafter’s wife delivers goods of the mafter to the 
keep, and he goes away with it, it feems this is within the 

for he hath them by delivery of his miftrefs, and the mafter's: w 
is as well his miftrefs, as if fhe were fole, wide fst.” 4 br 
»petit (reafon. . pe i 

By the ftatute of 22 H.*8. cap. 11, Every perverfe and 
malicious cutting Raves of the new Powdike of Marfhlanas = 669) 
or of the. ald Powdike of the ifle of Ely, or of any part thereof, or 
of any other bank, being part of the rind and _uttermoft part of the 
country of Mfarfiland, made for the defenfe thereof, other ‘than: work- 
ing upon the fame for repairing or soe. theeforritying tHheteot, 
is enacted to be felony. 

This act was repealed by 1 E.G. cap. 12, a L Mer. s but” 
is Tevived by 2 & 3 P. && M, cap. 19, and fo continues. i, 
But the offender hath the benetit of clergy. $ 
By the Ratute of 23H. 8. cap. 16, The ie of. 
Scotchman, or delivering. a horfe in. Scotland, is made 
This was repealed by 1 £, 6. ‘cap. 12. and tho 
act of LE, 6. cap. 5. yet. never “revived, (h) and 


are repealed by 4 Fac. 1. cap. _Ly.as to Scot etland. ‘ens 
By Ot 2 Sa wih mankind 
























